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The primary intent of this thesis is to historically
discuss the fairness doctrine and the notice of "access"
into the electronic media. An effort has been made to
point out the limitations facing black and poor people in
trying to gain access into the media.
The "media," especially the electronic media, plays an
important role in contemporary American society via its
function as a means of social control. It is the primary
means by which ideas are transmitted into the society.
Therefore, its use or misuse constitutes a vital methodology
for the shaping of the collective will of the society. This
has obvious limitations in terms of black and disadvantaged
people in society.
The notion of "access" into the electronic media or the
ability to utilize the potential of the media for specific
purposes is established, theoretically, in the Supreme
Court interpretation of the law and in the legislative
policy of the Federal Communications Commission. However,
these prescribed notions are limited in fact.
Therefore, it appears that the vital need to be able
to communicate, present points of view and to ultimately
exercise some control over their own destinies is denied
black and disadvantaged people; not on the basis of law
or policy, but in fact owing to the very restrictive
monopolistic nature of the media market and the failure
of the government regulatory agency to promote decision¬
making policies on behalf of the public.
The main sources of information were articles dealing
specifically with the fairness doctrine and access into
Broadcasting and Access magazines. Also, a number of
court cases and public docioments were used for the
presentation of this thesis, as well as a variety of sec¬
ondary information and unpublished materials.
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This thesis is concerned with three distinct but
interrelated aspects of broadcasting; the fairness doctrine,
citizens' access and the license renewal procedure. All
three mechanisms are designed to insure that the public
interest is served on a continuing basis. The basic idea
stems from the notion that in the mass media, many aspects
can only be understood in a political context primarily
because control rests with the national government. In
America, the media is a political instrument designed to
inculcate in the minds of people values and certain ethics
associated with maintaining and upholding the basic political
and economic institutions in society. Because broadcasters
are to serve the "public interest," it becomes necessary to
focus on the broadcast industry to determine whether or not
the industry can provide services that are required by law
and whether or not citizens can have input, effectuate change
and insure broadcaster responsibility in local community
programming.
The purpose of this thesis then becomes to trace the
historical and theoretical developments of the fairness
doctrine; and to seek answers to the following questions:
-1-
(1) whether or not the fairness doctrine is a viable
instrument in that the listening and viewing audience can
respond to those issues which connote controversy; (2)
whether broadcasters can act as responsible gatekeepers
in the public interest given the rise of consumer challenges
and the divergent interests between sponsorship and the
public interest; (3) whether or not the effect of the FCC
and other governmental regulations are inhibiting or ex¬
panding the concept of access to the public; and finally,
(4) to find out whether or not minorities can begin to
challenge traditional and conservative ideas and opinions on
television and radio. Furthermore, the thesis will attempt
to offer criticism and analyze the constitutional decisions
surrounding the developments of the fairness doctrine in
light of such concepts as the "public interest,” the "right
of access,” "public trustee" and "fairness,"
Central to many of the problems and argiiments involving
the mass media is what should be the nature and function of
governmental regulation. The government regulates broadcasting
in a manner inconsistent with the printed press because the
airwaves are of the nature of a public resource that can carry
only a limited nxmfiber of voices.^ Congress established the
^Harold L. Nelson and Dwight L. Teeter, Jr., Law of Mass
Communications (New York: The Foundation Press, Inc., 1973),
p. 487. Governmental Regulation of the press refers specifically
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Federal Radio Commission (FRC) in 1927 as an administrative
agency to regulate and control traffic and provide that
broadcasting be carried out in the "public interest, convenience
2
and necessity." In 1937, the Federal Communications Commission
(FCC) supplanted the FRC. The necessity Congress saw was to
add some clarity to the growing confusion over the air spectrum
while simultaneously giving service to those who relied on
radio as a medium of entertainment and information.
The FCC as a governmental regulatory agency is designed
to act on the public's behalf. In doing so it had refused to
offer a definition as to exactly what the "public interest"
3
means. Several definitions have been offered but the fact
remains that the phrase "public interest" has not been given
definition and has purposely been left vague and fluid. Acting
to the government regulatory agency, the Federal Communications
Commission which is responsible to Congress. The precepts of
the First Amendment have been applied to the states on behalf
of free speech in 1925 in Gitlow v. New York, 268 U.S. 652
(1925), and the press in 1931 in Near v. Minnesota 183 U.S.
697 (1931). Since 1947 the Supreme Court has brought all other
liberties of the First Amendment under the protection of the
Fourteenth Amendment. See Burns and Peltason, Government by
the People (Englewood Cliffs, New Jersey: Prentice-Hall, Inc.,
1969), (seventh ed.) p. 108. See also William A. Hatchen,
The Supreme Court and Freedom of the Press Decisions and Dissents,
(Ames, Iowa: Iowa State University Press, 1968) , p. 43.
^Ibid.
^Donald Guimary, Citizens' Groups in Broadcasting (New
York: Praeger Publishers, 1975), p. 8.
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as an agent for the public, the FCC has also redefined the
concept of private property when it directed that the air¬
waves belonged to the public. The concept of public owner¬
ship has caused a nxamber of conflicts due to its vagueness
and inapplicability in light of the economic functions of
the media.
Recently "public interest" has been expanded to include
such ambiguous and undefined concepts such as public access,
responsibility and the right to access. Because of the vague¬
ness of the law itself, it must be decided whether such vague¬
ness has helped or hindered groups trying to insure that
broadcasters perform in what they regard as the "public interest."
One of the primary conflicts in determining the public
interest appears to be a major contradiction between the
economic considerations and what might possibly be perceived
as social obligations. Richard Quinney notes that:
As a major American industry, the mass
media is not separate from the interests
of the state and the ruling class. The
mass media industry, in fact, is a solid
part of the business and government
establishment.^
Because the broadcast system operates within the framework
of a capitalist society, the primary consideration of broad-
^Richard Quinney, Critique of Legal Order: Crime
Control in Capitalist Society (Boston: Little, Brown &
Co., 1973), p. 160.
-4-
5
casters is of course economics. On the other hand, broad¬
casters :
have an affirmative obligation to present
a full spectrum of views on controversial
issues of public importance. 6
And, as the Supreme Court noted in Red Lion,^ this obligation
is incumbent upon the broadcasters at their own expense. Such
considerations may mean programming at a loss of revenues, a
conflict (some may see) between free enterprise and free
press. Broadcasters on the whole, because of economic con¬
cerns, have sought to develop a pattern of not encouraging
public participation, though some broadcasters on an individual
basis have agreed to work with citizens' groups to obtain their
views on programming and on the role of the station in the
community.
Awareness of what constitutes the "public interest" has
been principally recognized under the fairness doctrine. The
origins of fairness doctrine stems from the notion of the
broadcaster as a public "trustee." Because of the limited
channels in broadcasting, the FCC with the approval of
Congress endorsed the theory that broadcasters have an affirm¬
ative duty to seek out and broadcast viewpoints on controver¬
sial issues of public importance once an issue has been raised.
^Guimary, Citizens' Groups, p. 16.
Robert Lewis Shayon, "Lion Lion Burning Bright,"
Saturday Review September 11, 1971, p. 18.
^Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367 (1969).
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The rationale behind the fairness doctrine is that the
number of frequency spectrimis are limited and, therefore,
those who wish to air their views over the airwaves must
afford others without licenses the opportunity to do the same.
The broadcaster then is to act accordingly, in the "public
interest".
The purpose of the fairness doctrine, according to the
Fee's 1974 Fairness Report^ is quite similar to the First
Amendment in that it is to promote a diversity of ideas,
robust debate and a well informed public. A broadcaster is
evaluated by the Fee at the end of a three-year licensing
period to determine whether or not programming has been
carried out in the "public interest."
The presentation of news and public affairs programming
is undoubtedly the most important public service a radio
or television station can provide to the local community.
In this instance, "fairness" becomes extremely important.
The broadcasters responsibility is to insure the presenta¬
tion of news and public affairs programming is objective,
carried out in such a manner that if controversial issues
are raised, that all sides of the issues are presented.
This holds true for candidates running for public office and
persons personally attached by others.^ In spite of such
^"Fairness Doctrine and Public Interest Standards,"
Federal Register 39, no. 139, 18 July, 1974.
^The personal attack and equal time provisions are ex¬
cluded from bona-fide news programs, interviews and news
docxmientaries.
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manifestations of liberalism, says Michael Parent!, news
media content is and has been fundamentally conservative.^^
The fairness doctrine applies broadly to both news and comment
although the FCC has not stated specific rules for its
interpretation.
The fairness doctrine in a limited number of cases has
been extended to consumer advertisements only when it has
been determined that the product advertised constitutes a
controversial issue. The rise in constmier advocacy groups
has aided in extending the application of the fairness
doctrine to product advertisements. This movement lately
has been thwarted by the FCC because it has not been an
advocate of the rights of constimers when it comes to the
12fairness doctine.
The First Amendment questions in the fairness doctrine
were raised as early as 1943 but were not clearly tested
until Red Lion reached the Supreme Court in 1969. The
Supreme Court declared in United States v. Paramount Pictures,
^^Michael Parent!, Democracy For the Few, (New York:
St. Martins Press, 1974), p. 169.
^^Nelson and Teeter, Law of Mass Communications, p. 496.
^^See "Fairness Doctrine and Public Interest Standards,"
pp. 26380-26382.
^^"From Fighting Bob to the Fairness Doctrine," Broad¬
casting, January 5, 1976, p. 46.
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Inc, that broadcasting is clearly a medium affected by a
14
First Amendment interest. The Court said of the sanctity
of the First Amendment in broadcasting:
It does not violate the First Amendment
to treat licensees given the privilege
of using scarce radio frequencies as
proxies for the entire community, ob¬
ligated to give suitable time and
attention to matters of great public
concern.
The fairness doctrine which compliments the First
Amendment has been taken by broadcasters to mean an intrusion
into an area over which they contend they should have exclusive
control. Nicholas Johnson, former FCC Commissioner and con¬
stant watchdog over media operations, explains that the
fairness doctrine simply achieves:
avoidance of the grossest abuses; the
use of the station as an instrument of
propaganda for one point of view. It
does not so far guarantee any individual
a right to put on his own program or
commercial.
There are others who, of course, disagree. One suggestion
is that:
14
United States v. Paramount Pictures, Inc., 334 U.S.
131 (1948).
^^Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367 (1969).
16
Nicholas Johnson, "Beyong the Fairness Doctrine,"
New Republic, January 15, 1972, p. 24.
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The fairness doctrine should be re¬
tained but only as a temporary safe¬
guard and should be reviewed period¬
ically. It should be abandoned when
an abundance of electronic channels
permits a large enough voice to
insure airing of many different
viewpoints. 17
Another suggestion is that broadcasters should be allowed
more responsibility to set goals which can ultimately measure
the success or fail^Ire of the concept public interest.^®
There are differing opinions about the fairness doctrine
and the First Amendment applications to radio and television
as well as the usefulness of the Red Lion decision. These
arguments take different courses.
During the past decade, this country has undergone a
number of political changes, the Viet Nam War, environmental
issues and the new awakening of the American public and its
demand for more accurate appraisals of the news and world
events. One result of the political changes has been the
rise of citizens' groups attempting to make broadcasters
more accountable to the public.During this period, many
critical questions were raised about the right to access by
citizens and organizations. Before the Supreme Court over-
^^Broadcasting and Cable Television (New York; Research
and Policy Committee of the Committee for Economic Develop¬
ment, 1975), p. 29.
^^Ibid.
Jerome Barron, Freedom of the Press For Whom?
(Bloomington: Indiana University Press, 1973), p. 160.
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turned the Business Executives' Move for Vietnam Peace and
the Democratic National Committee^Q ruling which acknowledged
a right to access, it has been suggested that the move was
toward greater public access into the media. This shift by
the courts, however, was ephemeral.
At the present, there appears some uncertainty regarding
the notion of public access. Although the Court alluded to
the notion of access, and argued by Jerome Barron that
access should be conceptualized as an implicit First Amend¬
ment right,the FCC has consistently limited the citizens
involvment into the media. As early as 1970, the FCC squashed
an important move by the CBS network to provide some balance
or some semblance of debate in the discussion of national
policies on prime time television.Also, in 1970, in the
^^Business Executives' Move for Vietnam Peace v. F.C.C.;
Democratic National Committee v. F.C.C., 405 F. 2d (D.C. Cir.
1971).
2lRed Lion Co. v. F.C.C., 395 U.S. 367 (1969); Office
of Communication of United Church of Christ v. F.C.C., 359
F. 2d 994 (D.C. Cir. 1966).
^^Jerome A. Barron, "An Emerging First Amendment Right
of Access to the Media?" George Washington Law Review, 37
(March, 1969), 487.
23stephen R. Barnett, "The Fairness Doctrine: How Fair?"
The Nation, August 7, 1972, p. 80.
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first two decisions on the question of access to the
airwaves, the FCC denied the BEM group access to air their
9 /
anti-war spot ads. In 1972, the FCC denied a request of
the Congressional Black Caucus to present their views on
national television on a program entitled, "American Dream."
Further, in 1972, the FCC denied access to an individual
that wished to counter ads made by the Chevron Company
claiming that their fuel additives would contribute to
25
cleaner air. The FCC ruled that the ads did not present
a controversial issue of public importance. The petitioner
claimed that he was supported by an FTC investigation that
alleged that the Chevron ads were false and misleading. The
FTC later concluded that the ads were false and misleading.
The FCC acknowledged in BEM that there is no right to access
and the FCC pointed out in their 1974 Report that they could
not justify an established system of access. Nevertheless,
access groups throughout the country have been challenging
the FCC and broadcasters on a ninnber of violations. They
all have one thing in common, they allege violation of
"the public interest standards."
^^Christopher Lyndon, "FCC Backs TV Industry Over Right
to Refuse Time," New York Times, August 7, 1970, p. 1.
25
Alan F. Neckritz and Lawrence B. Ordowner, 29 FCC
2d 807 (Wash. D.C.) (1971).
^^"Chevron Crowns Ads Labeled by FTC as Misleading,"
Broadcasting, December 23, 1974, p. 28.
^^"Fairness Doctrine and Public Interest Standards,"
p. 26383.
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In Atlanta, for example, citizens have coalesced to
file a petition with the FCC to deny the license renewal
of WSB-AM-FM-TV on the grounds of racial and emplojnnent
discrimination, discrimination of local programming and
inhibition of the free expression of ideas due to the owner's
monopolistic practices. The license renewal procedure
determines if the licensee has lived up to his primary
responsibility of programming in the public interest. As
with the case in Atlanta, more than 9,000 citizens from a
wide range of organizations and media associations have
supported the ACLU-NAACP petition to deny the license renewal
OQ
of WSB-AM-FM-TV. A license can be challenged on the
grounds of non-compliance with the fairness doctrine, con¬
centration of the media controls, failure to provide adequate
or responsible community programming or any other objection
that can be docxmiented and raises concrete objections. The
final question of access that will be resolved in the Atlanta
case is whether or not citizens can successfully use radio
and television as a public forum for their expression of
ideas and opinions on local, national and controversial
issues.
The implications for this study would suggest further
on-going research especially for minorities in light of the
history and disregard of black audiences in the broadcast
28acLU-NAACP, "News Release," March 1, 1976 (typewritten
bulletin).
-12-
industry, and, whether the broadcast system can provide
changes within the complex and traditionally conservative
institution.
The research method employed in this thesis is a
descriptive analysis. The techniques include a survey
and analysis of the pertinent literature, interviews with
citizen groups involved with the Atlanta petition^^ and
investigation of organizations on a national scale seeking
to influence input. One of the disadvantages is that no
personal interviews were obtained from any members of the
Cox Broadcasting Company because of their reluctance to be
interviewed. Interviews were primarily from local partici¬
pants working with the ACLU-NAACP petition. Most primary
sources include court decisions and federal documents.
Secondary sources include law review articles and cases of
importance. Also, hearings of the Senate subcommittee of
the 94th Congress calling for various amendments to the
fairness doctrine were used. Other sources include news¬
paper accounts, annual FCC reports and communications litera¬
ture. Literature from organizations such as the United Church
of Christ, Office of Communications, the National Black Media
Coalition, the National Citizens Committee for Broadcasting
and relevant articles from pamphlets and leaflets were also
utilized.
^^Employees at WSB refused to be interviewed about the
suit on three separate occasions, March 8, 17 and April 5, 1976.
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Whether the FCC-citizen-broadcaster relationship is
a "fixed game" or not, remains to be seen. The FCC as a
public agency has reacted with great restraint in denying
licenses and many times acted only after being prodded by
the courts. Nicholas Johnson, former FCC Commissioner has
stated that any work to change the present broadcast struc-
ture must come from the citizens. In spite of unfavorable
rulings for citizens' groups by the FCC, since the late I960'
citizens' groups have become an active voice in media opera¬
tions. Encouragement and a few successes legitimate their
viability. Guimary suggests that given the successes of
citizens' groups thus far, we can expect a more pivotal role
from these organizations in the future.
Johnson, "Beyond the Fairness Doctrine," p. 24.
CHAPTER II
A LEGISLATIVE AND ADMINISTRATIVE OVERVIEW OF THE
FAIRNESS DOCTRINE
The administrative history of the Fairness Doctrine
dates back to decisions made by the Federal Radio Commission
while operating under the Federal Radio Act of 1927.^ The
Radio Commission was primarily a technical functioning body
in that it regulated and allocated assigned frequencies and
hours of operation for radio braodcasting. It was at this
time that the FRC acted to design license renewal forms to
elicit information on the average weekly time devoted to
subjects such as entertainment, religious, educational,
2
agricultural and other types of programs. The doctrine
was adopted pursuant to the "public interest standards" of
1927 and later affirmed by the Communications Act of 1934.
The 1934 Act abolished the Federal Radio Commission and
created the Federal Comminications Commission. The "public
interest standard" is not to be confused with the fairness
doctrine which according to the FCC states that "all stations
^Federal Communications Commission, 37th Annual Report,
1971 (Washington, D.C.: Government Printing Office, 1971),
p. 29.
2
"From Fighting Bob to the Fairness Doctrine," Broad¬
casting, January 5, 1976, p. 46.
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should cater to the general public and serve public interest."^
Pursuant with these principles, the FCC in 1938 denied an
application for a construction permit because the applicant
refused to permit his facilities to be used by persons holding
views opposite his own.^
A legislative and administrative history of the fairness
doctrine reveals an inconsistency by the Federal Communications
Commission, on how the fairness doctrine should be applied.^
Because of the controversy surrounding the fairness doctrine,
public access and the nature of governmental regulation vis-
a-vis broadcasting, it would perhaps be appropriate to give
a brief discussion about the FCC, its role, structure and
various functions with respect to the public.
The FCC grew out of the Federal Communications Act of
1934 which supplanted the Federal Radio Commission (FRC),
an administrative agency designed to regulate and control
traffic and provide that broadcasting be carried out in the
"public interest, convenience and necessity."^ The necessity
Congress saw, was to add some clarity to the growing confusion
over the air spectrxim while simultaneously providing service
Federal Communications Commission, 37th Annual Report,
p. 30.
^Ibid.
^Jerome A. Barron, "An Emerging First Amendment Right of
Access to the Media?" George Washington Law Review, March, 1969,
37, p. 503.
%arold L. Nelson and Dwight L. Teeter, Jr., Law of Mass
Communications, (New York: The Foundation Press, Inc., 1973),
p. 487.
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to those who relied on radio as a medium of entertainment
and information. Congress wrote the Communications Act in
general terms so as to allow for the specific applications
to be made by the FCC.^ Although the FCC derives its power
from the Federal Communications Act, it is subject to
Congressional inquiries and also the Congressional purse
strings.
The FCC is a quasi-judicial administrative agency whose
duties and responsibilities are enumerated in the Communica¬
tions Act of 1934. The FCC's primary duties include alloca¬
ting bands of frequencies to non-governmental communications
services and assigning frequencies to individual stations;
licensing and regulating station operations, forfeiture of
licenses; regulation of common carriers in interstate and
foreign communication by telegraph, telephone and satellite;
promote the safety of radio on land, air and sea, and utilize
wire and radio communication services in national defense.
In dealing specifically with broadcasting, the FCC
determines whether broadcasters have operated in the public
interest (judgment is usually reached at the time for license
renewal). The Act both permits and requires the FCC to make
judgments as to whether or not the content of broadcasting
program service has been carried out in the public interest.
The FCC's regulatory responsibilities exclude censoring of
program content. This area is the general focus of concern
^Sydney Head, Broadcasting in America, (New York: Houghton
Mifflin Company, 1972), p. 363.
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because it is the agency that determines whether or not the
content of specific programming has been in the public interest
primarily through fairness doctrine complaints and through
the license renewal procedure.
The FCC consists of five operating bureaus: Common
Carrier, Broadcast, Cable Television, Safety and Special
Radio Services and Field Operations; and six staff offices:
Executive Director, General Counsel, Chief Engineer, Opinions
and Review, Administrative Law Judges and a Review Board.
The Broadcast Bureau deals with the more controversial issues
and is responsible for the heavier load of decision-making
g
and litigation.
An "Information Bulletin" published by the FCC states,
"the FCC is an independent Federal Agency created by Congress
9
and, as such, reports directly to Congress." Authors
Erwin Krasnow and Lawrence D. Longley disagree. In The
Politics of Broadcast Regulation, they write the FCC is far
from being the independent agency as it is looked upon as
being. It is in reality, an ostensibly independent agency




Federal Communications Commission, "The FCC in Brief,"
Information Bulletin, January, 1976, p. 1.
^*^Erwin G. Krasnow and Lawrence D. Longley, The Politics
of Broadcast Regulation, (New York: St. Martin's Press, 1973),
p. 7.
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Congress views FCC independence as only independence
from the White House.
Theoretically, in granting the FCC a measure of
independence, Congress sought to free the agency from
1 9
economic and political bias. Nevertheless, it appears
as though neither political or economic bias has been
prevented. Under the rules, the seven member Commission
is appointed by the President for a term of seven years.
No more than four Commissioners can belong to the same
party, and the President designates the Chairman. During
President Nixon's term, four of the seven Commissioners were
Republicans and were known to have highly political back-
13
grounds. The FCC Chairman had served as the Chairman of
the Republican National Committee at one time.^^
Relations between the FCC and Congress have been strained
for quite sometime. One of the reasons may be because Congress
has never defined, not at the time of the FCC's creation or
later, exactly what it intended the FCC to do.^^ One objec¬
tive of the 1934 law was to place emphasis on long-range
planning, studies and reports, but Congress has not supplied
l^Ibid., p. 54.
^^Head, Broadcasting in America, p. 364.
l^stephen P. Barnett, "Equal Time & The Nixon Style,"
The Nation, June 26, 1972, p. 808.
i^Ibid.
^^Nicholas Johnson, "The Media Barons and the Public Interest
An FCC Commissioner's Warning," in Mass Media and the Law, eds:
David G. Clark and Earl R. Hutchison (New York: Wiley-Inter-
science, 1970), p. 105.
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the FCC with sufficient funds to make such studies.
The objective of Congress according to Sydney Head, was that
the FCC would carry out general policies according to the
17
general Congressional intent, thereby limiting its initial
independence.
Krasnow describes the FCC as a complicated bureaucracy
that seeks to perpetuate its own survival and extend its
base of power. Krasnow says there is a "tendency to be
inflexible, static and conservative rather than adaptive,
18
innovative or creative." In addition, John M. Kattross
writes that the FCC overall is weak and unable to enforce
its policies. He says the FCC lacks sufficient information
and knowledge of the subject matter and clear authority or
19
power for enforcing its decisions. An example of the FCC's
relative weakness comes to light when compared with other federal
agencies. The Federal Drug Administration, the Justice Depart¬
ment and the Securities Exchange Commission all have the power
to initiate investigation on their own. With the FCC however,
citizens are responsible for initiating investigations and
lodging complaints. Except under Presidential commission,
the FCC does not act as a investigative regulatory agency.
16
Krasnow and Longley, Broadcast Regulation, p. 15.
17
Head, Broadcasting in America, p. 365.
18
Krasnow and Longley, Broadcast Regulation, p. 26.
19
John M. Kittross, "The Federal Communications Commission:
Neither Fish Nor Foul," Journal of Broadcasting, Spring, 1967,
p. 95.
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The FCC is only one-sixth of the entire regulatory
process and its performance indicates constraints from other
20
factors such as Congress, the White House, the public and
broadcasters. Because the FCC has been extremely cautious
and somewhat favorable to the broadcaster, especially when
seeking denial of licenses, the FCC does little to promote
or encourage citizen input into the entire overall process.
For example, the FCC denied the license of a radio station
in the Mississippi capital city only after a federal court
21
ordered it to do so.
Its relative weakness, inability to declare its own
independence, and political maneuverings leave much concern
about whether the FCC is to be a public agent, a go-between
between broadcasters and the public or a steadfast agent of
the government acting in the interests of the broadcasters.
The FCC is supposed to act in the public's interest. As an
agent for the public it is still not clear whether the FCC
loyalties lie with the public or with the broadcast industry.
John M. Kittross writes that the agency does not perform in
"the public interest:"
In the absence of advance planning and pre¬
requisite "knowledge," many formal decisions
of the FCC are issued on the basis of rela¬
tive strength of partisan sources in adver¬
sary proceedings rather than from a basis of
impartial information and analysis. Factors
20
See Krasnow and Longley, Broadcast Regulation, pp. 22-31.
^^United Church of Christ v. F.C.C., 359 F.2d 994,
(D.C. Cir. 1966).
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of immediate economic investment and dis¬
location often are given more weight than
is national policy or the long term public
interest. 22
With that in mind, it is understandable that the FCC rulings
would encotonter some difficulties from all sides, (Congress,
the White House and the public) with respect to broadcast
decisions. The history of the FCC rulings on the fairness
doctrine reveals its inadequacies as an agency as well as
its ineffectiveness acting as an agent for the public.
The fairness doctrine simply says that broadcast licensees
are to encourage a reasonable and balanced presentation of
opposing viewpoints once a specific issue has been raised.
Under FCC guidelines, the presentation of all sides of a
controversial issue does not constitute a "right to reply,"
rather that the station should be held accountable for
presenting the issues. According to an article in the Journal
of Public Law entitled, "The FCC's Fairness Doctrine and the
First Amendment," the 1941 ruling by the FCC in the Mayflower
Broadcasting Corporation^^ case can be construed as the first
tentative formulation of the fairness doctrine. The FCC
included in its decision a policy statement that balanced
presentation of issues of public interest was one of the
principle criteria of regulation.From this ruling came
22ibid.
^^Mayflower Broadcasting Co. v. F.C.C. 33 (1941).
^^Piers J. Weyant, "The FCC's Fairness Doctrine and the
First Amendment," Journal of Public Law (1970), pp. 131-132.
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the notion that the fair and balanced dissemination of views
was paramount, and that the broadcaster was not to be an
advocate of ideas. This ruling was widely misinterpreted.
Many broadcasters were under the impression that there was
in effect a ban on all station editorial broadcasting. The
FCC in a later ruling clarified this interpretation.
During the emerging period of the fairness doctrine, the
FCC granted broadcasters wide discretion in determining issues
of public interest. In the FCC's Seventh Annual Report (1941),
the FCC wrote:
The Commission has emphasized frequently
that it exercises no power of censorship
over radio communications. Thus, it neither
requires the broadcasting of particular
programs nor bans them; program selection
is in the first instance the function of
the broadcasters. . . the Commission is
concerned to see that licensees use their
power of program selection in the "public
interest." (quotations added) 25
Although the FCC did not express itself in clear terms, it
did say that while programming responsibility was left up to
the broadcasters it must be in the public interest. This gave
some responsibility and obligation to the broadcaster to per¬
form certain duties. The report noted that the FCC is basic¬
ally concerned with the continuing concept of free speech, and
the presentation of balanced and well-rounded ideas on contro-
^^Federal Commxinications Commission, Seventh Annual
Report, 1941 (Washington, D.C.: Government Printing Office,
1941), p. 26.
-23-
versial issues. The FCC failed to elaborate on what
constitutes a "controversial issue." The responsibility
for such determination lies with the broadcaster.
The general consensus among researchers and authors
on the fairness doctrine is that the 1949 report by the FCC
on "Editorializing by Broadcast Licensees," set forth the
basic requirements of the fairness doctrine.However, in
1943, the Supreme Court in NBC v. U.S. decided that the
licensing system established by the FCC was constitutional
and that the FCC had two broad responsibilities. One was to
regulate the traffic of the airwaves, and the other respon-
27
sibility was to regulate content of that traffic as well.
The FCC emphasized that the cornerstone of the broad¬
cast system relied on the fact that the public has a right
to be informed rather than any right on the part of the
government or broadcast industry to impose their ideas upon
the public. These basic requirements remain the keystone
of the Commission's fairness policy today. The two-fold
duty of the broadcaster is (1) to devote reasonable time
to programming controversial issues of public concern and
(2) to cover the issues in a balanced manner. One view of
^^Bruce Wiggins, "Applying the Fairness Doctrine to
Environmental Issues." Natural Resources Journal, 12 (January,
1972), p. 108.
^^National Broadcast Co. v. United States, 319 U.S. 190
(1943).
^^Wiggins, "Applying the Fairness Doctrine," p. 108.
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an issue cannot be presented without affording contrasting
views. This affirmed an earlier opinion of the FCC that
they addressed in their Sixth Annual Report:
Accordingly, determination as to who shall
appear on programs is a matter resting in
the first instance with the individual
broadcast station which may refuse or per¬
mit the use of its facilities to particular
persons as it sees fit. By the same token
the station may give free time or charge for
time or make charges at varying rates. But
broadcast stations have the duty of serving
public interest, convenience, and necessity.
. . . In carrying out the obligation to
render a public service, stations are re¬
quired to furnish well rounded rather than
one-sided discussions of public questions. 29
In 1959, Congress affirmed and codified into law the
fairness doctrine by amending the Communications Act of 1934.
It amended Section 315 so as to provide that candidates on
certain types of news programs may be legally exempt from the
"equal opportunities" provision and to get rid of the embar¬
rassment that had been caused by Lars Daly, a candidate for
mayor of Chicago in 1959.^^ Daly protested that the incum¬
bent mayor, a candidate for re-election, had been seen on
local television news programs. Daly demanded equal time.
Defining a strict interpretation of Section 315, the FCC
Ol
granted Daly equal time.'*
^^Federal Communications Commission, Sixth Annual Report,
1940 (Washington, D.C.: Government Printing Office, 1940), p. 55.
^^"From Fighting Bob to the Fairness Doctrine," Broad¬
casting, January 5, 1976, p. 48.
^^Ibid.
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Daly, however, was not an ordinary candidate. He was
running on both the Democratic and Republican tickets, and
wore an Uncle Sam costume on all political occasions.In
addition, Daly was known to run in every election. Because
of this. Congress was provoked into exempting news programs
33
from the equal time requirements of Section 315. This
did not relieve broadcasters of the responsibility to operate
within the framework of the public interest.
Section 315 encompasses both the equal opportunities
requirement and the fairness doctrine but they apply to
34
different situations and are handled differently. Section
315 (a) outlines the equal opportunities requirement that
deals specifically with the use of broadcast facilities by
candidates for public office. This section provides that
where broadcasters permit' a legally qualified candidate run¬
ning for public office to use station facilities, opposing
candidates must be given an equal opportunity to use these
facilities.
The fairness doctrine deals with the more complex question
of affording reasonable opportunity for the presentation of





^^Federal Communications Commission, "Applicability of
the Fairness Doctrine in the Handling of Controversial Issues




Generally speaking, it does not apply
with the precision of the "equal oppor¬
tunities" requirement. Rather, the
licensee in applying the fairness
doctrine, is called upon to make
reasonable judgments in good faith
on the facts of each situation--as
to whether a controversial issue of
public importance is involved, as to
what viewpoints have been or should be
presented, as to the viewpoints and all
other factors of such programming. 36
Before 1962, as a matter of general policy, the FCC
normally reviewed complaints about fairness at the time of
license renewal when it could examine the overall performance
of the broadcaster.'^' Theoretically, under the fairness
doctrine, the FCC would then make a determination whether
or not the licensee's overall performance indicated a
responsible effort in meeting the obligations of the public
interest and being fully carried out. In 1962 the FCC
decided to deal with the fairness complaints on a case-by-
case approach in order to insure some measure of flexibility
in determining fairness complaints. On April 17, 1962, a
Senate Commerce Committee subcommittee issued a report on
"Freedom of Communications." Several recommendations were
made to the FCC by the Committee. They included:
36ibid.
^^Research and Policy Committee of the Committee for
Economic Development, Broadcasting and Cable Television,
(New York: Research and Policy Committee of the Committee
for Economic Development, 1975), p. 29.
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(a) promulgate definitive rules and make
certain studies with respect to its
"fairness doctrine;" (b) modify certain rules
relating to section 315; (c)* revise its
internal procedures for handling equal
time and fairness complaints; and (d)
advise Congress "exactly what was needed
in the way of legislative authority and
personnel in order to preserve for the
public the freedom to hear and to see on
the public airwaves, free from governmental
dictation on the one hand but free as well
from private licensee dictation on the other."
Meanwhile, the nimiber of questions concerning controversial
issues continued to grow as well as the complaints to the FCC
regarding fairness policies about broadcast editorializing.
There has been confusion over the nimber of complaints the
FCC has received over the years, but there is a consensus that
the number has increased rapidly. Henry Geller in The Fairness
Doctrine in Broadcasting argues that some of the confusion is
caused because of the complaints regarding fairness and can¬
didates' equal time are not separately recorded.Whatever
the statistics,the FCC issued a public statement entitled,
"Application of the Fairness Doctrine in the Handling of
Controversial Issues of Public Importance" in 1964 which was
an overview of the fairness doctrine that was to put the
doctrine in perspective. This notice reiterated an earlier
O O
-' Federal Communications Commission, 29th Annual Report,
1963 (Washington, D.C.: Government Printing Office, 1963), p. 56.
^%enry Geller, The Fairness Doctrine in Broadcasting
(Santa Monica: The Rand Corporation, 1973), p.
^®See Geller, also F.C.C. Annual Reports, 1962, p. 52.
^Section (c) was acted upon shortly after these recommendations
were presented.
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position in 1960 that while a licensee is not required to
editorialize, he is free to do so. If the licensee does
make such a choice then the requirement of the fairness
doctrine must be met.
In 1963, the Cullman principle^^ which was later
formally enunciated in the FCC report on "Personal Attacks
and Political Editorials" became the legislative rule. The
Commission declared that if a person is unable to obtain a
paid sponsor to reply to one-sided presentations on contro¬
versial issues, the licensee must present balanced coverage
at his own expense. Later, the personal attack and political
editorial ruling laid down specific procedures for broad¬
casters in dealing with such matters. The Commission explained,
(a) when an attack is made during the presentation of contro¬
versial issues of public importance, the licensee shall be
responsible for transmitting to the person or persons attacked:
1) a script or tape of the attack, 2) notification of the broad¬
cast, 3) an offer for reasonable opportunity for a response
over the licensee facilities; (b) the following groups or
persons are to be excluded: attacks on foreign groups or
foreign public figures or where such attacks are made by
legally qualified candidates, their spokespersons or persons
connected with the candidates in the campaign; (c) where a
^^Cullman Broadcasting Co., Inc., 40 FCC 576 (1963).
The Cullman Principle says that when one side of a contro¬
versial issue is aired by a broadcaster, he must broadcast
contrasting viewpoints, at his own expense if sponsorship
is not available.
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licensee, in an editorial endorses or opposes a legally
qualified candidate or candidates, the licensee shall
within twenty-four hours after the editorial give to the
other qualified candidates for the same office: 1) a
script or tape of the editorial, 2) notification of date
and time of the editorial attack, and 3) an offer of a
reasonable opportunity for response from the candidate
or someone affiliated with the candidate. ^ Furthermore,
this ruling excluded on-the-spot news coverage or legitimate
news interviews, or commentary or news analysis contained
in programs such as these. The doctrine, however, can be
applied to commentaries within news programs such as Eric
Sevareid's nightly news commentaries within the Walter
Cronkite CBS evening news program.
The fairness doctrine remained a matter of general
policy applied on a case-by-case basis until the summer of
1967 when the FCC adopted as a "rule” certain provisions of
the doctrine which have become the subject of extensive
litigation ever since.These provisions were the personal
attack ruling, and the application of the fairness doctrine
to product advertising. In 1967, and subject to controversy
^^Federal Communications Commission, "Personal Attacks:
Political Editorializing," Federal Register 31, no. 71, 13
April 1966, p. 5710-11.
^^Donald Mullally, "The Fairness Doctrine: Benefits and
Costs," Public Opinion Quarterly, 33 (Winter 1969-1970): 578-582.
^^Ibid., p. 577.
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thereafter, the FCC ruled in the case of Banzhaf'^^ that
cigarette advertising could be applied to the fairness
doctrine in broadcasting. Bruce Wiggins^^ says that
the FCC made two important decisions in this case; one was
that a controversial issue was found in product advertising
the lifeline of the broadcasters, and two, it used the need
to warn citizens of the dangers inherent to public health
as the standard to "trigger the fairness doctrine.
In this case, John F. Banzhaf petitioned WCBS-TV to
provide him free air time in which he could respond to
pro-cigarette commercials that gave the appearance that
smoking was a healthy and enjoyable part of the American
life style. Banzhaf contended that the one-sided presenta¬
tion of a controversial issue (smoking) could be raised under
the fairness doctrine and that WCBS-TV was obligated to give
him equal time to respond. WCBS-TV replied that anti-smoking
views had been aired free of charge by that station and
therefore both sides of the argument had been met. The
principle argiament in this case was whether or not the fair¬
ness doctrine could be applied to commercial advertisements
solely intended for the purposes of selling goods and services
and, if the doctrine could be applied, should the petitioner
be given equal time to respond to the commercials.
^^Banzhaf v. F.C.C. 405 F.2d 1082 (D.C. Cir. 1968).
^^Bruce Wiggins, "Applying the Fairness Doctrine," p. 108
^7ibid., p. 110.
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The FCC held because of the uncontradictable evidence
presented in this case, the fairness doctrine could be
applied to cigarette advertisement commercials only. The
FCC made it explicit that this case was an exception and
that the application was granted only because cigarette
smoking was a distinct issue. The FCC rejected the notion
that this ruling could be applied to a host of other products
successfully. Because of the extraordinary circxjmstances
surrounding the cigarette controversy, the FCC ruled:
. . . there is, we think, no question of
the continuing obligation of a licensee
who presents such commercials (cigarettes)
to devote a significant amount of time to
informing his listeners of the other side
of the matter--that however enjoyable smok¬
ing may be, it represents a habit which
may cause or contribute to the earlier
death of the user. This obligation stems
not from any esoteric requirement of a
particular doctrine but from the simple
fact that the public interest means nothing
if it does not include such a responsibility.^”
The precedent set in applying the fairness doctrine beyond
political broadcasts and controversial issues in the Banzhaf
case would later become the primary case for arguments to
have the principle expanded to include other advertising
products. The FCC would maintain that in this instance,
the doctrine would apply solely to cigarette advertisements,
until 1971 when the court extended the Banzhaf ruling to
^^Federal Communications Commission, "Applicability
of the Fairness Doctrine to Cigarette Advertising," Federal
Register 32, no. 179, 15 September 1967, p. 13173.
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49the automobile pollution problem.
The court maintained that the broadcasters had an
implicit obligation to inform the public audience about
the hazards of smoking. This, the court said, was the
function of the concept of "the public interest.” The
court did agree with the FCC in that Banzhaf needed only
a reasonable opportunity to respond and not equal time.
Perhaps the most important decision with respect to
the fairness doctrine and the constitutionality of the
doctrine was decided by the Supreme Court in 1969 in Red
Lion Broadcasting Company.The Red Lion case involves
the application of the fairness doctrine to a specific broad¬
cast. The Red Lion Broadcasting Company was operated by a
Pennsylvania radio station, WGCB. On November 27, 1964,
WGCB aired a broadcast of the Rev. Billy James Hargis as
part of its Christian Crusade series. The topic of Hargis'
discussion was a book entitled, Goldwater-Extremist on the
Right, written by Fred J. Cook. Instead of discussing the
book. Rev. Hargis took the opportunity to discuss the author
^^Friends of the Earth v. F.C.C., 449 F.2d 1164 (D.C. Cir.
1971). The complaint argued that the use of high octane fuel
and large engines were a major source of air pollution, harming
the public and health, and therefore raising in their commer¬
cials the same argiments cigarette commercials had to raise.
The FCC held that cigarettes were unique, but the court dis¬
agreed and reversed.
^^Red Lion Broadcasting Company v. F.C.C. 395 U.S. 376 (1969).
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and made various charges against him. Cook concluded that
this constituted a personal attack, and under the fairness
doctrine he should have been given equal time to reply.
The station refused him time to respond. The FCC res¬
ponded that WGCB had violated its obligations under the
fairness doctrine by refusing to provide reply time. The
Supreme Court in upholding a lower court decision on its
constitutional merits declared;
When a personal attack has been made
on a figure involved in a public issue
both the doctrine of such cases such as
Red Lion. . . require that the individual
attacked himself be offered an opportunity
to respond. Likewise, where one candi¬
date is endorsed in a political editorial,
the other candidates must themselves be
offered reply time to use personally or
through a spokesman. These obligations
differ from the general fairness require¬
ment that issues be presented, and pre¬
sented with coverage of competing views. . .
But insofar as there is an obligation,
the personal attack doctrine and regula¬
tions do not differ from "the preceeding
fairness doctrine."^1
The most important aspect of the Red Lion case deals
with the broadcaster's challenge of the fairness doctrine
and its specific manifestations in the personal attack and
political editorial rules on traditional First Amendment
grounds, arguing that the rules abridge their freedom of
52







The issues of public interest, standing and the right
of the broadcast audience to challenge programming were
clarified in the Office of Communication of United Church
CO
of Christ V. FCC. In this case the petitioners, Aaron
Henry, Robert L. T. Smith and the United Church of Christ
at Tougaloo contested the license renewal of station WBLT
in Jackson, Mississippi, on the grounds of racial and
religious discrimination, oppressive overcommercialization
by advertising announcements and violation of the fairness
doctrine.
Instead of granting a customary three-year license
renewal to the station, the FCC granted a one year, restricted
conditional license. The FCC did not afford the petitioners
an evidentiary hearing on the grounds that the petitioners
had no standing because of lack of sufficient support. Until
the judgment was rendered, the usual grounds for standing
had been either direct economic injury or electrical inter¬
ference. The court held, however, that the granting of the
one-year license was erroneous in this case (given the fact
that the station had been previously challenged on these same
grounds), and that the Commission should have granted a hearing
to the affected parties. The court used the guidelines set
^^Office of Commimication of United Church of Christ
V. F.C.C., 359 F.2d 994 (D.C. Cir. 1966).
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down in previous consumer casesand concluded there was
nothing unusual or novel in granting the consuming public
standing to challenge administrative actions.The court
maintained that under these rulings the Commission could
no longer represent the audience by such a flagrant abuse
through their interpretations of what best represented the
"public interest." On the questions of public participation
and challenging broadcasters, the court held that public
participation was essential and vital in a license renewal
proceeding. In such a proceeding the court said that public
spokespersons could many times be the only objective actors,
and that the need was much greater for community participation
in areas where broadcast channels are limited. The court
gave as another example of public interest disregarded by
the FCC citing the prior alleged misconduct of the station
and the denial of a hearing for the petitioners. The Red Lion
case upheld the validity of this case and perhaps made
clearer to some that the public did have an active role
to play in challenging station licensees for their failure
to perform on behalf of the public.
Also, in 1969 in Allen C. Phelps, (21 F.C.C. 2d 12), the
FCC affirmed that the burden of proof lies with the complaintant
^^See Scenic Hudson Preservation Conference v. F.P.C.
354 F.2d 608 (2nd Cir. 1965).
^^Ibid. 616.
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and not the broadcaster in fairness cases and that the
complaintant must provide a prima facie case before the
complaint will even be considered by the Commission.
Stephen Barnett in "The Fairness Doctrine; How Fair?"
complained that an unfair burden is placed on the complaint¬
ant because although the burden of proof is on the com¬
plaintant,
he or she is denied access to the scripts
or tapes and even the program logs needed
to make such a showing;. . . Stations and
networks customarily refuse to produce the
information, and the FCC will not make them
do so. 56
By 1970, the FCC had clarified specific rules relating
to political editorials and personal attacks in accordance
with Congressional recommendations, but confusion and
difficult interpretations continued to cloud the Fairness
Doctrine. Particularly, this was true about questions of
access, paid as opposed to free time, the limits and
responsibilities of broadcasters and the application of
the Fairness Doctrine to presidential broadcasts and
documentaries.
Also, by 1970, the Fairness Doctrine had been judicially
upheld and was the subject of increasing debate. Although
the FCC still seemed reluctant to apply the doctrine, it
5 6
Stephen R. Barnett, "The Fairness Doctrine:
The Nation, August 7, 1972, p. 79.
How Fair?"
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set a precedent in 1972 in Brandywine-Main Line Radio, Inc.
V. F■C.C. when the FCC revoked a license for fairness
doctrine violations. The U.S. Court of Appeals concurred,
but not on fairness doctrine grounds. The court agreed that
the station WXUR had misrepresented itself to the Commission
in its 1966 renewal application because it failed to carry
out many of its promises. The court disagreed that the
station had failed to fulfill its fairness doctrine obliga¬
tions and that it had not complied with the personal attack
requirements.^^ Another important aspect of this case was
the large citizen input into the procedure to deny WXUR its
license. More than eighteen civil and religious groups as
well as one individual intervened in the license renewal
proceeding of WXUR.
When the renewal time came for WXUR,
citizens' groups in the local community
contended that Mclntire's staff had not
stood by their pledge. The sheer variety
of the groups which participated. . .
demonstrated the pioneer work which had
been done by groups like the Reverend
Everett Parker's United Church of Christ
in stimulating community interest in
broadcasting and encouraging community
participation. 58
The question of access and the right of access is one
of the difficulties that still besets the fairness doctrine.
^^Brandywine-Main Line Radio, Inc. v. F.C.C. 473 F.2d 16
(D.C. Cir. 1972).
CO
■^ Jerome Barron, Freedom of the Press for Whom?
(Bloomington: Indiana University Press, 1973), pp. 200-201.
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Here, broadcasters and listening audiences who seek access
for one reason or another usually disagree on the inter¬
pretations of both the fairness doctrine and the First
Amendment. There have been several recent cases that have
dealt with the right to access as well as the right to
have equal time extended to oppose presidential news speeches.
One important decision that finally ended as a victory
for the right of the broadcasters to have editorial bans
and restrictions was the Business Executives' Move for Vietnam
Peace v. F.C.C. and its companion case involving the Democratic
National Committee.In this instance the judicial deci¬
sions had a far reaching effect on administrative procedures
in that the courts refused to acknowledge the concept of
"right to access," and the FCC generally agreed with the
courts' interpretation. Both the BEM and PNC cases involved
two distinct sets of facts but involved the question of right
of access, therefore, they were heard together.
In the BEM case, a Washington radio station refused to
sell time to the group on the grounds that they had a flat
editorial ban at that station. The FCC upheld the decision
and the Supreme Court finally ruled in favor of the broad¬
casters after the FCC ruling had been reversed in federal
court. The final decision on the two cases wasn't reached
^^Business Executives' Move for Vietnam Peace v. F.C.C.;
Democratic National Committee v. F.C.C. 450 F.2d 642 (D.C.
Cir. 1971).
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until 1973 and the period between rulings was the cause
of considerable controversy among broadcasters and groups
seeking access into the media. In 1971, after the lower
court reversed the FCC ruling, America Magazine reported
the lower court ruling had changed the issue and had begun
fiO
to move in the direction of public access.
The Democratic National Committee also sought time
not only to express their views but also because they were
a political party as well as the minority party and, there¬
fore, a responsible entity. In this case, the FCC earlier
ruled that broadcasters must accept the PNC s fund-raising
commercials but that they could refuse to sell time for these
commercials that would be used for the discussion of public
policies. The Supreme Court, however, denied in this case
that the broadcasters had to accept a limited amount of
editorializing or even the right of a particular party to
have access. The Supreme Court had reaffirmed their tradi¬
tional conservative view that broadcasters, as "public
trustees," are responsible enough to determine what issues
will be discussed on the air and by whom. This, however,
appeared more of a setback for public or private interest
groups seeking access to radio and television. The court
saw no denial in the guarantee of "free speech" in the
expression of views on the public forxam.
^^David L. Brenner, "T.V. Access: The New Soapbox;"
"Citizen Use of the Fairness Doctrine," America May 6, 1972,
p. 478.
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In comments about the fairness doctrine in an
article, "Television as a Market Place of Ideas,
the author suggested that on the question of access, the
licensees should be required to grant access to respon¬
sible political and community groups for commercial or
controversial issues, both in the form of advertising and
62in more lengthy programming. This appears to be a more
equitable approach for representation via the fairness
doctrine. Given the lack of direct access, who owns the
station is very important.
In 1971, the FCC issued a public notice (Docket No.
19260) of inquiry entitled, "Fairness Doctrine and Public
Interest Standards," which was to institute a broad-range
study to determine the usefulness of the fairness doctrine
in light of the growing demands for access with regard to
commercial products, public issues, and the application of
the fairness doctrine to political broadcasts, and to create
guidelines that had not emerged from case-by-case studies.
In its first action in the inquiry, the FCC declined to
apply the equal-opportunity policy to presidential broadcasts
63
that do not fall under Section 315 of the Communications Act.
fil
"Fairness Doctrine: Television as a Market Place of
Ideas," New York University Law Review, 45 (December, 1970).
^^ibid., pp. 1249-1250.
^^Federal Communications Commission, 38th Annual Report,
1972 (Washington, D.C.: Government Printing Office, 1972), p. 33.
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The Commission further suggested that the equal-opportunity
doctrine should be revised to include only major political
party candidates. All the provisions should apply only to
major political party candidates, the FCC said.^^ In the
area of political broadcasting, the FCC turned down a request
by the Atlanta NAACP and others asking the FCC to inform
Georgia licensees that they may refuse political broadcast
advertisements that have racial slurs. The FCC held that
such a ban would be contrary to no-censorship provisions
f\ s
of Sections 315 and 320 of the Communications Act,°^ and
that the attack did not constitute a personal attack. The
incident involved J. B. Stoner, Chairman of the National
States Rights Party and then candidate for the U.S. Senate
from Georgia.
After initiating its notice of inquiry in 1971, the FCC
in 1974 handed down its "Fairness Report" (FCC 74-702). The
1974 ruling (July 12, 1974), resolved to retain the fairness
doctrine virtually intact but severely restrained moves to
establish free and paid "access time" as a substitute for the
fairness doctrine. Nevertheless, some broadcasters have
chosen to use the "access time" as a substitute for the
fairness doctrine.The difference between access and the
^^Ibid.
^^Ibid.
Federal Communication Commission, "Fairness Doctrine
and Public Interest Standards,""Fairness Report Regarding
Handling of Public Issues," Federal Register 39, no. 139,
18 July 1974, 26384-5.
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fairness doctrine is that access as a substitute for the
fairness doctrine would mean that broadcasters would be
relieved of their responsibility of presenting both sides
of controversial issues of public importance. Citizens
would then take on the responsibility of presenting such
issues either through paid or free time. The Report also
came down hard on the application of the fairness doctrine
to editorial advertising. The report affirmed the scarcity
of the airwaves theory and, therefore, its role as a
government regulator.
The Commission report said in part,
. . . we have here reaffirmed the basic
validity and soundness of these principles
and policies ensuring that the medium of
broadcasting will continue to function
consistently with the ends and purposes
of the First Amendment and public interest,
the Commission fully recognizes that their
specific application in particular cases
can involve questions determinations of
considerable complexity and difficulty. . .
The administration of the doctrine must
proceed, within the framework of general
policies set forth herein, on a case-by¬
case basis according to the particular
facts and circumstances presented. We
do wish to emphasize that in the final
analysis, the fairness doctrine can ful¬
fill its purpose and function only to
the extent that all parties involved. . .
participate with a sense of reasonableness
and good faith. 67
With the ruling the arguments still continued.
67ibid.
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One of the main advocates of the fairness doctrine
was Communications Subcommittee Chairman John Pastore
(D.R.I.)- In the hearings before the subcommittee in
April, 1975, Senator Pastore upheld his view that the
fairness doctrine would not inhibit broadcasters and if
68
removed would provide no outlet to balance diverse opinions.
The Senate hearings on the fairness doctrine was a
five-day hearing on three pieces of legislation pending
before Senator Pastore's subcommittee. The measures, S.2,
submitted by Senator William Proxmire (D. -Wis.), and S.1178
by Senator Roman Hruska (R. Neb.), proposed repeal of the
fairness doctrine and of other existing provisions of law
applicable to broadcasting. S.2 would have also amended
the Communications Act to forbid the FCC from influencing
broadcast program content and scheduling in any way.
Furthermore, this bill would have repealed Section 315, the
"equal time" provision and repealed the prohibition of
political editorials on noncommercial stations.
The bill submitted by Senator Hruska proposed to do
the same as Senator Proxmire's bill by making no distinctions
under the First Amendment between the electronic media
and the print media. In addition, this bill would repeal
the cigarette labeling and advertising act. Senator Proxmire,
^^"Pastore Sticks to His Guns as CBS, NBC Fire on
Fairness," Broadcasting, May 5, 1975, p. 14.
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speaking before the subcommittee, acknowledged that he
had a hand in introducing the 1959 amendment that wrote
the fairness doctrine into the Communications Act, and
admitted that he had changed his mind because "there has
been a technological revolution since the time I championed
69
the fairness doctrine." Also, for Senator Proxmire, the
scarcity theory has outlived its usefulness.
Proxmire also offered some statistics from a poll he
took in the summer of 1974 of daily newspaper editors, some
syndicated columnists and heads of journalism schools which
showed that 80.4 percent thought that radio and television
news operators should have the same First Amendment rights
as the print media.Proxmire said 15.7 percent thought
they should not be accorded the same rights and 6.8 percent
were undecided.He also published the results of a Roper
poll of a cross section of the population. A total of 81
percent agreed that the government should have no control
m TT 72
over T.V. news programs.
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U.S. Congress, Senate, Committee on Commerce, The
Fairness Doctrine. Hearings before a Subcommiteee on
Communications on 5.2, S.608, S.1178, 94th Congress, 1st





Senator Pastore's bill, S.608, would exempt only
candidates for president and vice-president from the
equal-time requirements of the Communications Act.
Richard E. Wiley, Chairman of the FCC, defended the
fairness doctrine on the basis of scarcity, as did the
FCC in its July, 1974 Report. He said that the doctrine
enhances the field of broadcast journalism:
Personally, I do not believe that the
limited requirements of the fairness
doctrine are so erroneous as to have an
inhibiting effect on any responsible
broadcaster. Indeed, the Commission
desires to promote controversial pro¬
gramming and its policy of granting
considerable discretion to licensees
is specifically designed to effectuate
this objective. Thus, if a broadcaster
fails to present news and public affairs
programming, I respectfully suggest that
it is not due to the Commission's
policies but--for whatever reason--his
own. 73
Former general counsel of the FCC, Henry Geller, testified
that S.2 was encumbering and in his words, "strikes at the
foundations of the notion of the broadcaster as a public
trustee."7^ Speaking to the questions of local access and
minorities, according to Geller, S.2 says, "Sorry, but your
rights, your free speech, are squelched in order to serve







Reverend Dr. Everett C. Parker, Director of the Office
of Communication, United Church of Christ, who was instrum¬
ental in challenging station WBLT in Jackson, Mississippi
on fairness doctrine violations, also spoke in defense
of the fairness doctrine, especially in aiding minorities.
Dr. Parker said:
The fairness doctrine is the sole
motivating force that causes many
stations to fulfill their obligation
to seek out and give voice to a
multiplicity of viewpoints. FCC
enforcement of the fairness doctrine
is not an inhibition on the station
licensees' freedom of speech. . .
The real issue is: May the government
grant the station owner the right to
censor speech over a publicly owned
broadcasting channel and deny an or¬
dinary citizen access to the channel ^
even when he or she has been attacked?'”
In spite of the number of defenders of the fairness
doctrine, advocators of its abolition spoke just as strongly
about governmental regulation and First Amendment violations.
In opposition to the fairness doctrine and in support of S.2
and S.1178 were persons who usually represented or had sub¬
stantial interests in the electronic media: Thomas J.
Frawley, President of the Radio, Television News Directors
Association; William S. Paley,^^ President of CBS News;
Julian Goodman, Chairman of the National Broadcasting
Company, Inc.; and Clay T. Whitehead who headed the White
House Office of Telecommunications Policy from 1970 to 1974.
^^Ibid., p. 211.
^^See "CBS's Paley Deplores Fairness Doctrine's Threat
to Fairness," Broadcasting, May 5, 1975, p. 17.
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Whitehead emerged as an early advocate of abolition of
the fairness doctrine under the Nixon administration.^^
The Senate Subcommiteee intends to hold further inquiries,
as yet unscheduled, on the measures.
Whether or not the fairness doctrine makes broadcast
journalists "second-class citizens" depends on which side
of the issue one stands. To say the least, the fairness
doctrine has not been exercised in an arbitrary manner:
Over the last two fiscal years, the
public has submitted over 4,200 com¬
plaints requesting that the FCC invoke
the fairness doctrine--including the
equal opportunity and editorializing
regulations (for political candidates)
and the personal attack rule--to pro¬
vide air time to persons who feel
entitled to the presentation of con¬
trasting views on important issues.
Of this nximber, the FCC rejected 97%
of improperly-filed complaints or
misunderstanding of the doctrine. Of
the 138 complaints which passed the
first hurdle and were forwarded by
the FCC to the stations for comment,
only 16 (or 0.37o) of the original
4,200 were eventually resolved
against the station. 79
A brief history of the fairness doctrine verifies that the
FCC has acted with a great deal of restraint (often times in
favor of the broadcaster) in its handling of fairnes's cases.
Although the FCC laid the cornerstone of the fairness doctrine
78"yhitehead Sticks by Fairness Opposition", Broadcasting,
May 5, 1975, p. 16.
79Jed Daly, "Everything You Always Wanted to Know About
Fairness Doctrine Complaints," Access, no. 10 (1975), p. 9
(mimeograph) .
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in 1949 in its "Report on Editorializing by Broadcast
Licensees," (13 F.C.C. 1246), which allowed editorializing
and set the basis of the fairness issues, it was not until
on
1964 that the FCC in what is known as the "fairness primer,
issued a substantive statement on policies and procedures
involving the fairness doctrine. In 1967, the FCC extended
the fairness doctrine to cigarettes, and in 1971 the FCC
began a fairness doctrine probe, the first since its 1949
"Report on Editorializing by Broadcast Licensees." The 1974
Fairness Report was the culmination of that inquiry with
the gist of the doctrine left intact, with the exception
of more stringent procedures for applying the doctrine to
product commercials. Basically, it is an update of the 1949
Report.
Presently, the fairness doctrine is the rule rather
than the exception and purposely remains broad and vague,
which actually helps the FCC when it comes to making a
case-by-case determination. One sector of society that
almost whole-heartedly supports the fairness doctrine is
citizens' groups who feel that the fairness doctrine is
their only means of influencing broadcasters. Of late,
some citizens' groups have been influential in getting
broadcasters to yield on their behalf.
^^Federal Communications Commission, "Applicability of
the Fairness Doctrine," p. 10416.
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The Fee's reluctance to apply the fairness doctrine
to commercial products has dealt a serious blow to constjmer
organizations and at the same time has strengthened the
advertiser's hold on television and radio. Even though
the Fee still supports the fairness doctrine, there
appears to be increasing doubt as to whether the doctrine
81
can fulfill its desired objectives.
One of the several alternatives that have been suggested,
has been to supplant the fairness doctrine with free speech
messages (FSM) which are one-minute spots presenting
different opinions on controversial issues. This alterna¬
tive as well as the alternative to use "access" to insure
82
presentation of issues has been gaining momentum. Another
alternative that has been suggested is cable television.
With its unlimited channel capacities, supporters of cable
see fairness on the way out. This much talked about alter-
8 3native is still a novelty in America.
Overall, the FCC's administrative policies have suffered
because of the loose coordination on behalf of the agency,
and because of the limited participation on behalf of citi¬
zens in influencing broadcasters and the FCC. It was not
81
Jed Daly, "The Fairness Doctrine: Setting the Stage
for Debate," Access, no. 6 (1975), p. 11 (mimeograph).
^^See Donald Guimary, Citizens' Groups in Broadcasting
(New York: Praeger Publishers), 1975. Also, Jerome Barron,
Freedom of the Press For Whom? (Bloomington: Indiana Univer¬
sity Press, 1973).
®^See Barron, Freedom of the Press, Chapter 21.
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vintil 1964 that interested parties gained standing with
the FCC in matters that did not specifically deal with
technical problems.
The weight of judicial decisions has not been reflec¬
tive in FCC administrative decisions. Although the court
has struck down a "constitutional” right to access as a
legitimate tool to insure input into some aspect of the
broadcast system, the FCC has not recognized any notion of
access at all.
In summary, a history of the rulings and litigation
suggests that the FCC has devised guidelines so broad that
they have clouded more issues than they have resolved.
Despite its potential as a vehicle for encouraging free
speech and open debate, there are still too many aspects
of the fairness doctrine which are either confusing or
ineffective in attaining the goals of the First Amendment
O A
as applied to television.®^ This is not to say that the
fairness doctrine should be abolished, just the opposite.
According to Jed Daly, the basic dilemma facing analysts
is how the public interest should be manifested through the
85
broadcasters and ultimately onto radio and television.
®^"Fairness Doctrine: Television as a Market Place,"
p. 1228.
®^Daly, "The Fairness Doctrine," p. 11.
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The question as he sees it, is how can minorities and
vinpopular views gain media exposure while the television
industry continues to operate under the system of free-
enterprise? And, if government is the final arbiter,





THE FAIRNESS DOCTRINE AND THE FIRST AMENDMENT
The First Amendment states, "Congress shall make
no law. . . abridging freedom of speech or of the press.
When the Bill of Rights was ratified, the press was limited
to newspapers, leaflets and pamphlets. Today, because of
the technological revolution, the press which once solely
applied to printed matters has now been extended to include
radio and television, and now the age-old arguments against
governmental control and freedom of the press have also
been extended to include what is known as the electronic
press.
A basic assiomption, Frederick S. Siebert writes, is
that all theories about the liberty of the press is that
O
free press is never to be absolute. Judicial interpret¬
ations on the First Amendment cases support this assumption.
If traditional First Amendment theory were strictly adhered
to, under the First Amendment any type of governmental
^U.S., Constitution, Amendment I.
2
Frederick S. Siebert, "Toward a Theory of Freedom of
the Press," (1952) in Freedom of the Press from Hamilton to
the Warren Court, ed: Harold L. Nelson, (New York: Bob
Merrill, Inc., 1967).
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regulations against a television or radio station would
be in violation of press freedom. This has not been the
case. When the First Amendment was construed, it was done
so narrowly because the principles were designed to res-
3
train only limited forms of interference with free expression,
and because of the times the concept of free expression could
only apply to a small number of communications.
Siebert's argument is that government must assert some
control over the press. The nature of the relationship
between government and its subjects, he says, determines
the degree of freedom in society. He points to the problems
experienced in 18th century England over freedom of the press
and governmental controls. The argument was made earlier in
1644 in John Milton's Areopagitica, in which he advocated
freedom of the press. Hence, some form of limited govern¬
mental control is not a new phenomenon. Today, the complexi¬
ties exist because the press has evolved with the technology
of the times. The electronic press which is the product of
the technological revolution stands on a very different
legal terrain from that of the printed press. While the system
of governmental control has made possible some entry into
broadcasting by the public, the First Amendment in this case
has insured their freedom of expression.
O
Media and the First Amendment in a Free Society,"
Georgetown Law Journal, 60 (March 1972); 876.
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According to Siebert, governmental regulation has
always existed, it has only shifted because of the advance¬
ments made in society. Siebert notes, however, that the
press has been regulated, not to insure the public's right
to expose ideas but to maintain a secure and stable society.
In this sense, broadcasters only argue for a degree of
limited speech, not true freedom of speech or expression.
Both the fairness doctrine and the First Amendment
involve a long history of controversy. The questions of
governmental control, of how much and to whom freedom of
speech and expression should be guaranteed in the electronic
press, are at the center of controversy. This chapter deals
with the fairness doctrine and the First Amendment and
evolution of First Amendment theories which have affirmed
the fairness doctrine and the notion of access as an instru¬
ment to insure the freedom of expression through a balanced
presentation of ideas. Although the Supreme Court resolved
4
the constitutional issues in the Red Lion case, the con¬
stitutionality of the fairness doctrine is still contested
by broadcasters who argue that the fairness doctrine violates
their First Amendment right of freedom of speech.
The writer argues that the restrictions that are placed
upon the electronic media insofar as the First Amendment is
^Red Lion v. F.C.C., 395 U.S. 367 (1960).
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concerned are necessary and useful if citizens are to
gain access and insure the presentation of varying ideas
and issues on television and radio. This does not mean that
the fairness doctrine and the First Amendment are the only
ways by which citizens may gain access, or that governmental
regulation does not limit citizen participation, broadcasters
(to a limited extent), or the free flow of ideas. Morris
Janowitz in The Professional Soldier points to what he sees
as the predominate role of governmental regulation of the
media, that is to set limits or boundaries on the scope of
public debate on controversial issues.^
The subject matter discussed in this chapter deals only
with limited proposals, reformist in nature in that they
have been undertaken or suggested about freedom of expression
and the press within the confines of the captialist system
which presupposes certain values, attitudes and actions
towards the functions of the press and the listening and
viewing public. For example, Nicholas Johnson notes that
the actions of television network programming are quite
similar to a business enterprise in that it:
follows the classical pattern of oligopoly
behavior--imitation, restricted choice,
elaborate corporate strategies, and re¬
liance on the "tried and true." °
5
Morris Janowitz, The Professional Soldier (New York:
Free Press, 1960), p. 402.
^Nicholas Johnson, "The Crush of Television," in Mass
Media The Invisible Environment, ed: Robert J. Glessing and
William P. White (Chicago: Science Research Association, Inc.
1973), p. 6.
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While newspapers, television and radio are major
corporations, in business for the purpose of making a
profit, there are broad distinctions and similarities
between the printed press and the electronic press with
respect to First Amendment guarantees. Unlike newspapers,
which are protected from their readership by the First
Amendment, in radio and television the First Amendment
protects the rights of the listening and viewing audience.
The Supreme Court recently upheld the differences in
Miami Herald Publishing Company v. Tornillo^ when it
ruled that a Florida statute that required a political
candidate to receive space to reply to a newspaper's
editorial attacks was unconstitutional. Broadcasters
argue that they should be accorded traditional First Amend¬
ment rights newspapers have, and that the decision the
Court rendered in Red Lion does not allow them true freedom
of expression under the First Amendment.
The purpose of this chapter is to show the distinctions
between the First Amendment and its different applications
with respect to the printed and electronic press; to focus
on the underlying theories of governmental regulation, and
finally to examine the argiaments against governmental reg¬
ulations .
^Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974).
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Broadcasters argue that governmental regulation of
program content which may mean having to afford time to
persons they do not want to violate their First Amendment
rights. However, the FCC merely evaluates the station's
overall programming except in specific incidences, to
determine whether a station has covered an issue, and if
the broadcaster afforded reasonable opportunity for the
presentation of contrasting views in its overall programming
Despite this, there have been several arguments that support
governmental regulation and others that do not. The first
is that any regulation in the sensitive First Amendment
area is arbitrary, unreasonable and unconstitutional.®
Opposed to this, is the theory that justifies regulation
for the following reasons:
(1) Because the nvimber of frequency spec-
trums are limited, these resources are
not in a sense to be owned and regulated
at the whims of private profiteers but
rather they were to be owned and used
for the general public.
(2) Because of this unique situation, the
medixmi was to be used to benefit the
public interest, convenience and nec¬
essity. Guidelines were to be stipul¬
ated by a government regulatory agency
to insure service to the public.
(3) Since the frequency spectrxjm is limited,
the broadcaster that could best serve the
public would be given a license and sub¬
ject to renewal if the licensee continued
to perform in the public interest. 9
®Piers J. Weyant, "The FCC's Fairness Doctrine and the
First Amendment," Journal of Public Law, 19 (1970): 134.
^See "Media in a Free Society;" also see Red Lion Broad
casting Co. v. FCC 395 U.S. 376 (1969).
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Because of this, radio and television have been
forced to operate under the concept of a "public utility."
The uniqueness of the history of radio and television when
compared to that of the printed press appears to legitimize
the need for governmental regulation. The primary reason
for governmental regulation has been the limited number of
frequencies available. The scarcity of limited resources
are, therefore, delegated to the public. The primary
regulating agency, the FCC, however, has not been limited
to functioning solely as a technical unit.^® The Supreme
Court in 1943 decided that because of the uniqueness of
radio, it could not be free from governmental regulation.
From the outset, an important reason why the First Amendment
has not been taken as absolute in its application to televi¬
sion and radio as it has been in the printed press, has been
because the complexities involved in the broadcast system
historically and contemporarily prevent the extension of
traditional First Amendment guarantees.
Modern media, especially television,
are a hybrid. They are neither pure
speech, nor strictly press, rather
they possess an amalgam of speech
and press attributes. 12
^*^National Broadcasting Co. v. United States, 319 U.S.
190, 215 (1943).
^^Ibid., p. 190.
^^"Media in a Free Society," p. 826.
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The obvious differences between the print and
electronic media do not and cannot call for the same
First Amendment interpretations. The economic differences
in the capital expenditures and operational expenses allow
radio and to some extent, newspapers, easier access and
broadcasting services into the local community than
television has. And, although newspapers, radio and
television stations are usually privately owned, unlike
newspapers, television and radio have evolved for some
time with some input from the public. The court held in
Marsh v. Alabama that ownership of private property does
not always mean "absolute domination.The court pointed
out that the public utilities concept could be applied to
the use of privately owned property for services for the
general public. The private ownership that applied to news¬
papers and books does not apply in the same manner to tele¬
vision and radio. In Office of Communications of the United
Church of Christ v. FCC, the court pointed out that because
of the limited nvimber of frequencies, broadcasters must use
the frequencies for the services of the general public but
also receive the benefits of making profits for supplying
such services. Thus, the conflict between whether or not
^^Marsh v. Alabama 326 U.S. 501 (1946).
^^Ibid., p. 506.
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broadcasters should be accorded traditional First
Amendment rights also deals with a more substantive
question, that being the conflicts between the owners
of private property, in this case broadcasting frequencies,
and the fact that the government compels these private
institutions to be used and serviced for the public. The
private ownership that applies does not mean control as it
does with newspapers and books.
Implicit in the FCC's regulation of program content is
its refusal to conceive of radio and television as traditional
press entities over which the government has limited powers
granted by the First Amendment.The court confirmed in
Red Lion, which upheld the constitutional limitations imposed
on broadcasters, that the First Amendment makes it imperative
for broadcasters to be subject to different standards than
the print medium when it comes to First Amendment guarantees.
Former FCC Commissioner Nicholas Johnson firmly believes
that the fairness doctrine does not violate the First Amend¬
ment rights of broadcasters; rather he thinks the fairness
1 ft
doctrine assures some accountability to the public. In
spite of this, Johnson has also pointed out that the concept
^^''Concepts of the Broadcast Media Under the First
Amendment, a Reevaluation and a Proposal," New York University
Law Review, 47 (April, 1972): 89.
^^Johnson, "The Crush of Television," p. 7.
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of serving in the public interest is a myth^^ if we are
to believe that the media is not used to maximize the
profits of the owners.
Reuben Frank, former President of NBC News, strongly
disagrees with governmental regulation of program content
to insure public service through the fairness doctrine:
To state. . . that it is necessary for
the government to regulate traffic in
broadcasting is a far cry from saying
that it should regulate the content of
broadcasting. Control of content, un¬
acceptable by law and tradition when
directed at the printed word, cannot
be considered supportable merely be¬
cause the message moves from here to
there by another method. . . The so-
called fairness doctrine does not, I
believe, serve the best interests of
the American people. In fact, it is
not that a certain person unable to
generate an audience of his own,
should have a captive one delivered
to him in the name of fairness. ^8
It is unfortunate that Frank fails to take into consideration
the basis for controlling content which the FCC detailed in
l Q
Mayflower Broadcasting Corporation as well as the principles
of the public's right to know and discuss any subject and
come to their own conclusions. Furthermore, Frank does not
point out the usefulness of the fairness doctrine especially
in communities that are limited to local programming or one
17 Ibid.
18
Reuben Frank, "Introduction to Media of Technological
Revolution" Georgetown Law Journal, 60 (March, 1972): 935.
^^Mayflower Broadcasting Corporation v. F.C.C., 33 (1941).
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or two daily newspapers. Here the public is held captive
to a monopoly, and in many instances radio and television
in some areas may not provide the balanced presentation of
ideas and issues. This was the issue in Office of Communication
of United Church of Christ v. F.C.C. where the court held
that in such cases where there were limited broadcast channels
there was a much greater need to have public involvement.
Frank's assertion is an attack on the purpose of the First
Amendment which the FCC said:
is not simply to protect the speech of
particular individuals, but rather to
preserve and promote the informed public
opinions which is necessary for the con¬
tinued vitality of our democratic society
and institutions. 21
In 1964, the Supreme Court held in New York Times Co. v.
Sullivan that there existed "a profound national commitment
to the principle that debate on public issues should be
O O
uninhibited, robust and wide open'.' Although the circum¬
stances applied to newspapers, in a different context, the
court firmly established that the principle of the fairness
doctrine, to foster debate on issues of public importance,
is clearly consistent with national objectives.
Also in agreement with Nicholas Johnson on the utility
of the fairness doctrine is Fred W. Friendly, former President
^^Office of Communication of United Church of Christ v.
F.C.C., 359 F.2d 994 (4th Cir. 1966).
21lbid.
^^New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
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23
of CBS Television. In an interview with U.S. News and
World Report, F. W, Friendly noted that the First Amendment
makes it imperative for broadcasters to have a sense of
fairness:
Broadcasters have an obligation to be as
fair as they can to make sure that "all
sides of the major issues are represented.
I consider the fairness doctrine to be an
essential additive to the First Amendment. . .
I would say that is the only difference
between print and broadcast journalism.
Broadcasters for years knocked the fairness
doctrine which was based on the assumption
that in the open market place of ideas, all
voices would compete with equal tools. The
limitations of the electromagnetic spectrxim
required some kind of equalizing measure for
these government granted monopolies. 24
Friendly also pointed out that the profit motive underlies
the entire anti-fairness doctrine attitude among broadcasters.
Friendly says that broadcasters fear that if they present a
program that is controversial they will have to provide air
time to opposing views at the expense of revenue producing
programs. Theory has it that the fairness doctrine acts
to protect and inform the public even at the expense of
advertisers. In practice, broadcasters still have the last
word in what is aired.
^^Although I have found no evidence that Friendly has
changed his position about the fairness doctrine, he has had
second thoughts on the ruling and the meaning.of Red Lion.
This will be discussed in the chapter on political broadcasting.
2^''Both Sides of the Debate Over Television News,” 74
U.S. News and World Report, (February 19, 1973), p. 52.
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It appears that broadcasters feel threatened by
judicial impositions. The Supreme Court has upheld the
validity of the fairness doctrine and in 1974, after
almost three years of deliberations into the fairness
doctrine, the FCC endorsed the pattern it had taken re¬
garding the fairness doctrine but reversed the Banzhaf
decision which extended the application of the fairness
doctrine to product advertising. (In the Banzhaf decision,
the product was specifically cigarettes.) The FCC concluded
that only when an advertisement is blatantly directed to
a controversial issue of public importance would the
fairness doctrine be implemented.
Clearly the constitutionality of the fairness doctrine
and, therefore, its validity impose limitations on both the
broadcasters and the listening and viewing audiences. The
fear that broadcasters perceive is that they may loose
9 *5
revenues if they present a controversial issue.
Several proposals have been offered by advocates of
the broadcasters who argue that the Red Lion decision did
more harm than good and ultimately inhibits freedom of
expression. One argiament, by Richard Marks, suggested that
the Supreme Court contributed to the growing confusion
surrounding the fairness doctrine instead of clarifying the
^^Neal W. O'Connor, "The Unfairness of it all for the
Advertiser," Broadcasting, January 5, 1976, p. 12.
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issues. This is not what the FCC had determined as out¬
lined in their 1974 Report. The FCC explicitly stated
that "the purpose and foundation of the fairness doctrine
is therefore that of the First Amendment." Jerome Barron
also supported the FCC's objectives in that television and
radio should serve as a forum; as a market place of ideas.
Involvement by citizens in government is implicit in the
market place of ideas theory. Barron concluded that
diversity (of ideas) has become the primary objective of
the First Amendment.
Marks' suggestions about how to alleviate the problems
surrounding the fairness doctrine are consistent with those
of most broadcasters. He thinks that traditional application
of the First Amendment "hands-off policy" would resolve
many of the problems and at the same time, Marks suggested
wider public service programming as a replacement to fulfill
the fairness doctrine requirements. Wider public service
programming, however, would fulfill only one aspect of the
fairness doctrine obligations, it does not insure that con¬
troversial issues will be presented.
The arguments against the necessity for governmental
regulation continue. Recently, it has been argued that the
^^"Media in a Free Society," p. 884.
27
Jerome A. Barron, "An Emerging First Amendment Right
of Access to the Media." George Washington Law Review, 37
(March 1969): 498.
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primary reason for regulation (scarcity of the airwaves)
is now an "old adage"^^ and no longer applicable. At a
conference on "The First Amendment and the News Media,"
the conferees concluded that with the advent of cable
television, the concept of "scarcity" is no longer valid,
and should be abolished through a de-regulation process,
which would no longer restrict the licensees' right of
freedom of expression. (Since this does apply to radio,
the scarcity theory still holds.) The Supreme Court in
Red Lion upheld the "public utilities" concept and noted
that it was premature of the broadcasters to say that
cable television had decreased the nxamber of scarce frequen¬
cies (in 1969). The conference recommendations were at
best speculative. Cable television can still be character¬
ized as being in an embryonic stage, despite recent devel¬
opments. Cable television has not become the access medixam
as many had previously thought.Barron says that although
cable television has the potential to provide for community
access, it does not guarantee entry into the media to those
30
persons who have traditionally been denied.
^®The Roscoe Pound-American Trial Lawyers Foundation,
Final Report on the First Amendment and the News Media,
Chief Justice Earl Warren Conference on Advocacy in the
United States, (Cambridge: The Roscoe Pound-American Trial
Lawyers Foundation, 1973), p. 26.
on
^Jerome Barron, Freedom of the Press For Whom?
(Bloomington: Indiana University Press, 1973), p. ?67.
Ibid.
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Whether for one function or another, governmental
regulation of some type seems to be the rule. In light
of the guarantees enumerated by the First Amendment, and
the broad parameters set by the fairness doctrine, it seems
safe to say that while both citizens and broadcasters are
limited, it is questionable as to who really benefits
from First Amendment guarantees.
The arguments against governmental regulation would
leave the public at the whim of the broadcasters. Technology
has not advanced to the point where scarcity no longer applies.
The dilemma in the matter is that while most agree that the
printed press and the electronic press have similarities,
they are also sufficiently different that they cannot be
given the same protections.
A broadcaster has much in common with a
newspaper publisher, but he is not in the
same category in terms of public obliga¬
tions imposed by law. A broadcaster seeks
and is granted the free and exclusive use
of limited and valuable part of the public
domain; when he accepts that franchise, it
is burdened by enforceable obligations.
A newspaper can be operated at the whim
or caprice of its owners; a broadcasting
station cannot. After nearly five decades
of operation, the broadcasting industry
does not seem to have grasped the simple
fact that a broadcast license is a public
trust subiect to termination for breach
of duty. 31
31
Office of Communication of United Church of Christ
V. F.C.C.. 123 U.S. App. DC 3^8. 359 F.2d 994, 1003 (1966).
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The potential abuse broadcasters allege by governmental
action has not stopped journalistic investigation or
prohibited broadcasters from being critical of the
government. Thus, in keeping with one of the traditional
functions of the press, to keep a critical eye on the
government, broadcasters must provide services with the
local community in mind.
Technical regulation has always been upheld and under¬
stood as a necessity for the maintenance of the industry.
Other regulations, such as those promulgated under the
fairness doctrine, have remained a point of debate about
the government, its role and the First Amendment. Piers
J. Weyant has written that the general fairness doctrine
32
burdens broadcaster discretion. The FCC stated that
these burdens are to insure that a larger segment of the
population is given some way to have input into television
and radio.
The point is not whether some burden
is involved, but rather whether that
burden is justified by the public
interest objective embodied in the
regulation. Broadcasters are licensed
to act as trustees for a valuable public
resource and, in view of the public's
paramount right to be informed, some
administrative burdens must be imposed
on the licensee in this area. These ^3
burdens simply "run with the territory."
32
Weyant, "Fairness Doctrine and the First Amendment," p. 136.
^^"Fairness Doctrine and the Public Interest," p. 26375.
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The conclusion reached by the FCC was that broadcast
journalism is in no way inhibited by governmental
regulation. Besides, in some instances, governmental
regulation is appreciated when it furthers or better
protects a fxmdamental interest.
The court's theory, it appears, is the public
facilities approach which argues for public ownership
of the airwaves with the broadcaster as a representative
of the people. In this respect, governmental regulation
to insure service in the public interest has not been
obtrusive or stifling to broadcasters.
The U.S. Supreme Court held in 1943 that the licensing
system, because of the scarcity of the airwaves, was not
a violation of the First Amendment. In 1969, the Supreme
Court "set forth a comprehensive First Amendment theory
which vindicated both the licensing system and the Commission's
O C
fairness doctrine• The court held in Red Lion that the
scarcity theory was still valid.
Because of the scarcity of radio fre¬
quencies, the government is permitted
to put restraints on licensees in favor
of others whose views should be expressed
on this unique meditim. But the people
as a whole retain their interest in
free speech by radio and their collective
right to have the medium function con-
34"iy[edia in a Free Society," p. 891.
^^"Fairness Doctrine and Public Interest," p. 26373.
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sistently with the ends and the purposes
of the First Amendment. It is the right
of the viewers and listeners, not the
right of the broadcasters, which is
paramount. . . It is the purpose of the
First Amendment to preserve an uninhibited
market place of ideas... 36
The problems inherent in the electronic press as well
as its shortcomings cannot be resolved through traditional
application of First Amendment rights, that advocate freedom
of speech or of expression as it extends to radio and tele¬
vision. The broadcast medi\im is a iinique entity, one that
goes beyond the literal application of the press yet still
remains within the general press framework. Under our
present system, a different understanding of the relation¬
ship of radio and television to the First Amendment must
be developed.
Any proposal would have to consider the public as the
principal benefactors of radio and television programming.
Any new development would have to realize that governmental
control, whether as Siebert points out to maintain a stable
and secure society, or as the Congress asserts to insure the
present system is inevitable. If so-called governmental
intrusion includes assurances that once issues are raised,
that many different ideas will be raised, and that broad¬
casters must be responsive to the communities they serve.
^^Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367
at 390 (1969).
07
Concepts of the Media," p. 99. The author, however,
opposes any governmental regulation.
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then it is not wrong if the limits of governmental
intrusion provide for the protection of the public
against violations by broadcasters.
As evidenced by the court decisions, and judicial
rationalization, the nature and foundation of the
electronic press almost demand that some kind of regula¬
tion on the part of the government is essential. Since
the airwaves are owned by the public it seems only
natural that the public should benefit. The court
decisions lean toward this belief. Prior to the Red
Lion decision, the court had alluded that the fundamental
rights of the public were far more important than those
of the broadcaster.
Both the FCC and the courts agree that some limita¬
tions may be placed on the broadcaster, but these limita¬
tions are only minor with respect to the entire broadcast
system.
When the First Amendment was written, it applied
to only the press of the day. However, since the advent
of radio and television, the press has been expanded to
include these broadcast media. Broadcasters argue that
they should be given the traditional First Amendment rights
accorded to newspapers. In addition, they argue that the
fairness doctrine requirement imposes restrictions that
-72-
violate the First Amendment. Despite these claims,
the courts have maintained particularly with Red Lion
that the fairness doctrine enhances the First Amendment
by insuring certain guarantees to the public.
This is not to say that the fairness doctrine has
not been applied with some difficulty and resistance,
but xontil other elements provide a reasonable alterna¬
tive for either the public or broadcasters, the present




ACCESS INTO THE ELECTRONIC MEDIA
This brings us to another approach implicit in the
First Amendment right to freedom of expression and speech,
often times opposed by some broadcasters as an infringement
on their First Amendment rights. It has only been recently
that the notion of public access has almost certainly become
the center of more criticism of the present structure of
broadcasting than any other single issue.^ The concept of
"access” because of its vagueness and sweeping interpretations
has been used to the point of becoming mere rhetoric and
has been used and abused so much that access has been
equated with the other use of such words as "relevant."
Wilbur Schramm says that there are three great instrum¬
ents that can prod the media to perform responsibly. These
are, the government and its regulatory agencies, the media,
and the general public, both formal and informal organizations.
^The Roscoe Pound-American Trial Lawyers Foundation,
Final Report on the First Amendment and the News Media, Annua1
Chief Justice Earl Warren Conference on Advocacy in the United
States (Cambridge: The Roscoe Pound-American Trial Lawyers
Foundation, June 1973), p. 58.
2lbid.
^Wilbur Schramm, Responsibility in Mass Communications,
(New York: Harper & Brothers, 1957), p. 319.
The discussion in this chapter will deal with the general
public and the notice of access and the viability of
citizens' groups as a tool for initiating changes in the
media through an organized and well defined approach. This
chapter will outline the concept of access, and the use of
access by citizens' groups which was vaguely interpreted
in the United Church of Christ and Red Lion cases. This
chapter will focus on some successful citizens' groups and
their approaches.
According to Jerome Barron, the present system of
broadcast regulation has granted some right of participation
to the listening and viewing audience allowing the public
access to broadcasting.^ Sydney Head in Broadcasting in
America, also agrees that certain provisions (the public
ownership concept) and the meaning of broadcasting itself,
provides that "all people" are entitled to service.^
Because of the structure of the broadcast system and the
type of services the system provides, only a very small
number of citizens can actually participate and hope to gain
access into the media. The fairness doctrine which enhances
the First Amendment obligations of broadcasters can also be
construed as the right of the people who are not station
^Jerome Barron, Freedom of the Press for Whom?,
(Bloomington: Indiana University Press, 1973), p. 129.
^Sydney Head, Broadcasting in America (New York:
Houghton Mifflin Company, 1972), p. 374.
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owners or licensees to use the broadcast facilities to
£
express their ideas and opinions.
The movement towards access into the media is not
a novel phenomenon.^ However, a new kind of emphasis
towards access has largely been initiated in the last five
years. Red Lion set forth the vague notion of access and
the need for the public to have access. Before that, the
movement for access was generated in 1966 in the United
Church of Christ v. F.C.C. where the court ruled that in
the community, spokespersons may act as representatives
for the larger community and have a determining role in
Q
how the station should operate. In 1967, in the Banzhaf
case, Banzhaf sought a "right to access," when he demanded
that he be given equal time to oppose cigarette commercials
on television. The FCC refused on the grounds that the
complaintant must only be afforded a reasonable opportunity
to respond. The gist of the access argxjment was developed
when the court said community use and formulation of broad¬
cast programs did not violate the First Amendment.^ More
^Ibid., p. 444.
^Donald Guimary, Citizens' Groups and Broadcasting,
(New York: Praeger Publishers, 1975).
Q
Office of Communication of United Church of Christ v.
F.C.C., 359 F.2d 994 (D.C. Cir. 1966).
^Red Lion v. F.C.C., 395 U.S. 392 (1969).
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than that, the concept of "localness” in Red Lion under¬
scored the theory that direct involvement by citizens is
not a privilege, but moreover, a sanction guaranteed by
the First Amendment.
For the purpose of this discussion, local access
shall be defined to mean:
. . . an opportunity for local business
to use the medium for advertising, for
local candidates to appeal for political
support, for local public service agencies
to promote their objectives, for represen¬
tatives of local controversial issues to
air their points of view, for local govern¬
ments to inform the electorate, for local
educational and cultural institutions to
broaden their community service, for local
newsmen to report on community happenings
. . . and so on. 10
Donald Guimary also says that the term "access" is appropriate
in attempting to describe or synthesize those groups that
have common traits and common characteristics and common
concerns about programming, discrimination and excessive or
unethical advertising and other genuine concerns about
broadcasting and the community.Guimary also points to
the general purpose or thrust of these groups which he says
is to focus on several issues such as:
more employment of women, blacks and
minorities, the denial of sale and trans¬
fer of station ownership, the recognition
of legal standing by courts allowing citizens'
groups to challenge license renewals legdlly.
^^Head, Broadcasting in America, p. 375.
^^Guimary, Citizens' Groups, p. 37.
increased programming for minority audiences,
seeking pledges from station owners to make
increased efforts to ascertain minority
interests and needs, opening of stations,
financial books to license challengers; and
the granting of free public service air time
to some environmental or anti-war groups. 12
The movement, however, has been met with mixed emotions
by broadcasters. Just as changes in the ever expanding
approaches to freedom of the press have been resisted, so
have the access-oriented approaches.Not only have broad¬
casters resisted the mounting access movements, but the FCC
and the courts have remained vague on the specifics of access.
For instance, there is no such thing as a "right to access"
for an individual or group with the exception of persons
personally attacked or where the equal opportunity clause
is applicable.
There have been a number of citizens' groups trying
to gain access into the media.
The groups are rich in diversity of
America: blacks from the inner city,
chicanos, and Latinos from the barrios
of the Southwest and West, Chinese from
San Francisco's Chinatown, groomed WASP
housewives from the suburbs and the
big cities.
And, there have also been more militant groups demanding
change.These groups suggest that more and more citizens
^^Ibid., p. 3.
IQ
Barron, Freedom of the Press, p. 320.
14"The Struggle over Broadcast Access," Broadcasting,
Sept. 20, 1971, p. 32.
^^Guimary, Citizens' Groups, p. 7.
have formed to concern themselves with commercial broadcast
practices.
Given the concept of the media as a forum for public
discussion, and the commercial orientation of television
and radio,the evidence points to the fact that both
the FCC and the Supreme Court have tried to set boundaries
for the access movement. By 1970, the access movement had
intensified, and it appeared that with the overruling of
the BEM case in 1971, by the Federal Court, and along with
other similar access cases that the fairness doctrine had
taken on a new direction, that of access. This area,
although confusing, can be broken down and approached
from several different ways. For the purpose of this
discussion, it will be useful to rely on the public utility
approach and the media as a forxm for the dissemination of
ideas. Secondly, it will be necessary to look at the
approaches access-oriented groups have taken and to note
their success or failure in light of heightened public
awareness.
As stated earlier, the access orientation initially
got its thrust in 1966 in the Office of Communication of
United Church of Christ v. F.C.C. when the court held that
the litigants did have standing as representatives of the
^^"Media and the First Amendment in a Free Society,”
Georgetown Law Journal, 60 (March 1972) 941.
^^Barron, Freedom of the Press, p. 160.
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local community. Prior to this, the FCC had relied on
economic injury or direct technical interference as a basis
for determining standing. The Red Lion case in 1969 legit¬
imized the need and the overall concept of access. In
1972, in Brandywine Main Line Radio, Inc, v. F.C.C., the
FCC set a precedent by revoking a license on the grounds of
fairness doctrine violations. The importance of this case
is not solely because of the revocation, but because of
the mobilization efforts of community organizations and
their knowledge of the intracacies involved in the broadcast
system.
The following cases, the Business Executives' Move
for Vietnam Peace v. F.C.C. and the Democratic National
Committee v. F.C.C., both involved the right to access.
An earlier lower court decision assumed that the respon¬
sibilities in broadcasting would shift towards the public.
In 1972, the U.S. Supreme Court overturned by a 7-2 decision,
a lower court opinion and denied the right of paid access
to radio and television. This decision represented a
reversal in the access movement and signaled a move
towards the public trustee concept, which Barron states
is another word for broadcaster control. This case
involved, (1) the right of paid access, and (2) the right
of stations to impose flat editorial bans. The Supreme
Court upheld the latter and ruled that the public had no
right to paid access.
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In spite of the position taken by the Supreme Court
and the FCC towards access groups especially those challeng¬
ing commercial products, Barron and Guimary point out that
access groups have proliferated and continue to be a valuable
asset in pointing out deficiencies in broadcasting.
This Supreme Court in 1973 moved away from community
responsiveness and more toward broadcaster control. Even
though the Supreme Court overturned the BEM ruling, Federal
Judge Skelley Wright who overturned an earlier FCC decision
made an important point that still appears applicable today.
Unlike most of the private entities
held to be subject to the First
Amendment constraints, the broad¬
cast media are specifically dedicated
to the community. They function as
both our foremost forum for public
speech and our most important educator
of an informed people. In a populous
democracy, the only means of truly
mass communications must play an ab¬
solutely crucial role in the process
of self-government and free expression,
so central to the First Amendment (sic)
that can be said of almost no other
"private enterprise." 18
What the Supreme Court was in fact saying by overturning
the BEM decision was that access in no way should be taken
to imply an emerging First Amendment right.But Barron
disagrees and proposes that the goals of the First Amendment
can only be achieved by an affirmative duty taken by owners
^^Business Executives' Move for Vietnam Peace v. F.C.C.
450 F.2d 642 (D.C, Cir. 1971).
19
Jerome Barron, "An Emerging First Amendment Right of
Access to the Media?" George Washington Law Review 37 (March 1969)
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of the media and the government to provide access for
protest.Barron proposes a solution that seems quite
logical and consistent with the objectives of the First
Amendment. He suggests that acknowledging a so-called right
to access would be much more feasible that the present
"laissez faire" or "market place of ideas" concept. Barron
also points out that the movement toward access has been
sanctioned judicially because of what he says is the irres¬
ponsibility of the capitalist system of mass communications.
The basic conflict is centered around the private owned
for public use concept whereas station broadcasters tend
to be more responsive to their advertisers than to their
21
listening or viewing audience. That broadcasting has
a responsibility that might be thought of as public enlight¬
enment is not an accepted tenet of commercial broadcasting
stations today.
No where does it say that individuals or groups have
a right of access with the exception of the cases noted
earlier. The court in Red Lion affirmed access and in BEM
and PNC, the cases set broad boundaries for the public's
right to access. Although many decisions that point toward
access were handed down between 1966-1972, both the FCC and
2°Ibid., p. 487.
^^See "Interview with F, W. Friendly," "Both Sides of
the Debate Over Television News," U.S. News and World Report,
February 19, 1973, pp. 48-52.
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the court seem to have reversed their attitudes towards
access, particularly with respect to product advertisements.
In a FCC report, "Fairness Doctrine and Public Interest
Standards," issued in July, 1974, after three years of
deliberations, the FCC tightened its belt on recent moves
to establish either "free" or paid access time as a substitute
for the fairness doctrine, and encouraged broadcasters to
establish systems of their own. It seems that even though
the First Amendment supposedly protects the citizens, it
is left up to the citizens to initiate, carry out and
generate support not only for access but for any fairness
doctrine incursions. Indigent persons seeking redress
usually do not have the means or the resources to sue for
relief in access or fairness doctrine cases. Hence, the
work has mainly been initiated by coalitions or by wealthy
people who can afford the costs.
The more recent groups according to Guimary, can be
divided into three general types. The first group is local,
he says, and works with broadcasters to have an agreeable
relationship.^^ An example of this kind is the Alabama
Media Project and the American Civil Liberties Union in
Alabama. These groups successfully undertook a campaign
to persuade broadcasters to show the other side of nuclear
power plants, not just the advantages. The second type of
group, according to Guimary, is a group that is national in
22
Guimary, Citizens' Groups, p. 39.
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scope and tends to have an aggresive stance not hesitating
to petition or challenge local stations, the commercial
23
networks or the FCC. An example of this type is the
Office of Communications of the United Church of Christ,
or the NAACP-ACLU coalition in Atlanta which is challenging
the monopoly of Cox Enterprises. This will be further
discussed in the next chapter. The third group, is a legal
resource center, which offers legal expertise to citizens'
groups. An example would be the Citizens Communication
Center (CITIZENS), located in Washington, D.C.
Guimary notes that this type of grouping is arbitrary
but useful even though other types of groups could be
suggested.
. . . many more recent groups . . .
tend to be composed of racial min¬
ority groups with their own demands.
This type has not been included be¬
cause such groups seem to lack stab¬
ility and staying power. This is
not to say they have not been effec¬
tive. Indeed, some of them have
been instriamental in effectuating
change. 24
An interesting case involving access is the case of
the Alabama broadcasters and the nuclear power broadcasts.
In June, 1974, the Alabama Media Project and the Alabama
Civil Liberties Union sent messages to more than forty




shown only one side of a controversial issue of public
importance, the building of nuclear power plants in
Alabama. The uniqueness of this case is that throughout
the entire process, the FCC did not have to intervene.
Many of the broadcasters were at first uncertain
about the specifics of the ad and the fairness doctrine,
whether it applied, or whether they might be subject to
loss of advertising from the company. In July of 1974,
the AMP and the ACLU prepared 30-second public service
announcements about the contradictions in the Alabama
Power Project's advertisements and received favorable
responses from broadcasters that the fairness doctrine
criteria had not been fulfilled and that they would present
the contrasting half-minute PSA's.
Of the 40 stations contacted, about 75 percent agreed
that the fairness doctrine had not been fulfilled, 20
broadcasters would air the PSA's made by the ACLU and AMP,
and about ten other broadcasters said that they wanted to
present opposing views through other formats such as a
25
30-minute public affairs program.
The response of the company was to withdraw the ads.
In addition, its ad agency had sent out an incorrect memor-
andxam stating, "that the FCC had ruled the ads did not present
O C
Steve Suitts, "Nuclear Power and the Fairness Doctrine:
An Alabama Case Study," Access no. 1 (1975), p. 13 (mimeograph).
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controversial issues which required contrasting viewpoints.”
In the future, broadcasters might, however, be reluctant to
take or sponsor ads that have not already been paid for but
the lesson here is that citizens' groups used the fairness
doctrine to perform a useful service and to counter ads that
normally might have gone unnoticed. Broadcasters too may
often have to be pushed to counter-advertising, but when
threatened with possible FCC action or a long and arduous
court battle, they might be more responsive.
An example of an aggressive national organization
that monitors and makes challenges is the Office of Commun¬
ications of the United Church of Christ. This organization
based in New York, set a precedent in 1966 when it challenged
WLBT's license of Jackson, Mississippi and gained standing
as responsible community representatives. Reverend Parker
of the United Church of Christ had this to say at subcommittee
hearings of that organization.
We have been called upon by citizen
coalitions--primarily made to help
them evaluate broadcasting services
with the objectives of improving them.
The Office of Communications initiated
the FCC rulemaking that resulted in
Commission regulations requiring
broadcasters to engage in fair employ¬
ment practices with respect to minor¬
ities and women. 27
2^Ibid.
27
U.S. Congress, Senate, Committee on Commerce, The Fairness
Doctrine Hearings Before a Subcommittee on Communications on
S.2, S.608, S.1178, 94th Congress, 1st Sess., 1975, p. 308.
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An interesting and complex access case involves the
NBC "Pensions" documentary. In this case, which is now on
appeal to the Supreme Court, the issue involves the right
of an interest group to gain government-ordered satisfaction
if it does not agree with the facts presented by broadcast
28
journalists. The pensions controversy surfaced in a
documentary entitled, "Pensions: The Broken Promise," in
September, 1972. The documentary on corporate pension plans
showed how many often fail and the examples of pension plan
abuses. In spite of this, the NBC commentator remarked that
not all pension plans resemble this one, and many are in fact
worthy.
A group called Accuracy in Media (AIM), strongly dis¬
agreed, and lodged a complaint and demanded reply time. AIM's
29
membership, backed by big money and of right-wing persuasion,
accused the documentary of violating the fairness doctrine.
AIM said the program was slanted, and gave the impression
most programs were unsuccessful anj^ay.^® The FCC agreed with
AIM on the basis of the fairness doctrine complaint alone.
The FCC failed to see that the documentary was slanted and
AIM won the initial decision. On the other hand, NBC
alleged that the fairness doctrine was misapplied, and the
^^Fred W. Friendly, "What's Fair on the Air?" New York




commission's decision amounted to an "impermissible intrusion"
31into matters that are of news discretion. In addition,
NBC stated that the issue was not one of controversy. The
Court of Appeals overturned the opinion in 1974 and con¬
cluded that the FCC had misapplied the fairness doctrine and
that there was no First Amendment grounds for argiament. Had
the decision been in favor of AIM, Friendly states,
the court would have legitimized the
idea that the government could in
effect substitute its judgment for
that of the networks as to what issue
was involved in a broadcast documen¬
tary and order that more air time be
given elements that the journalist
never thought central to the story.
Friendly's argument is that this is an area of news
judgment reserved for the news broadcaster. The principles
involved with governmental regulation are dangerous. But
what Friendly and even liberals who support limited govern¬
mental measures do not like to admit is that sometimes
other "elements" broadcasters never thought central to a
story add to the diversity so often talked about in First
Amendment concepts. Friendly states that the parties as
well as the processes must be clarified and understood more
33








turns the Appeals Court ruling, it would establish a
precedent whereby docimentaries (which now fall under
news) or investigative journalism reporting would have
to be "balanced.” It should also be noted that NBC could
have presented opposing arguments on NBC's Today Show or
during a segment of their evening news, but refused to do so.
The outcome of this case would have immediate and
severe consequences for either side. If the courts decide
in favor of the network, this would mean that broadcaster
control would be sufficiently increased. On the other hand,
if the ruling is in favor of the interest group, it would
be two-fold: (1) access groups could demand more account¬
ability by monitoring journalistic broadcasts, and (2)
broadcasters will have to be more accountable to the public
and the community they serve. The principles decided here
will determine how far the government or a regulatory agency
of the government can go in prescribing program content
within the boundaries of the First Amendment, which goes
back to earlier broadcaster claims that any regulation is
too much regulation.
Earlier cases, specifically the Committee for Fair
Broadcasting and the Democratic National Committee, raised
the question of allowing access to present balanced accounts
of presidential broadcasts. These cases address the problems
-89-
of access, but more importantly deal with the subject of
political broadcasting.
Recently, innovative techniques taken by access organ¬
izations in San Francisco have resulted in reforms where
now citizens are provided from 14 to 48 minutes of free
airtime weekly to provide citizens' viewpoints without cen-
3 A*
sorship. The Committee for Open Media, headed by Phil
Jacklin, has negotiated agreements with radio and television
stations to air a series of one minute, citizens' "mini¬
editorials," called "Free Speech Messages" (FSM's), at
different hours during the broadcast day including prime¬
time hours.
Some of the subjects discussed included messages of
child-care centers, impeachment, prisoner unions, grand
35
jury reform and many other topics. Almost 400 different
messages have been broadcast since FSM's inception. One
of the reasons for the broadcaster's eagerness to allow
the FSM's is to fulfill the fairness doctrine requirement
which is to initiate discussion of controversial issues
not previously raised on the air.
An update on the FSM's tells the writer that the mini¬
editorials are thriving and their use is spreading. Since
1972, when the program got underway, sizeable free speech
o /
■^^"Free Speech Messages: People's Access," in Access
no. 1, (1974), p. 9 (mimeograph).
^^Ibid.
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responses have been reported from stations in Baltimore,
Pittsburgh, Boston and Los Angeles, large urban cities
with a sizeable mixed population. The update reports that
other television and radio stations are implementing
citizens' messages, some with little or no input from
citizens. The update report in Access has this to report:
The success of stations using FSM's has
added momentum to a movement for an
"access option" to the fairness doctrine.
Presuming stations with adequate access
policies would comply with the doctrine,
Jacklin's committee. . . has proposed
that stations voluntarily choose either
the doctrine or access spots. FSM's
fulfill the fairness mandate to initiate
editorial discussion and provide ample
opportunity for balance or contrasting
response. Most FSM stations find the
proposals called "Access in Fairness"
an appealing option. Free Speech Messages
are working. The only stumbling block
now is lack of community pressure on
broadcasters for their implementation.
The thrust behind Jacklin's movement is that FSM has
negotiated with broadcasters and if certain obligations are
not fulfilled, FSM will then petition to deny the license
37
renewal of the station. This type of action previously
38
worked with WLBT in Jackson, Mississippi and WXUR in Media,
39
Pennsylvania. In the latter case, the operator, Brandy-
36
Allison Zippay, "Update:
Working!," Access no. 4, (1975),
37
Ibid.





Office of Communication United Church of Christ v.
328 F.2d 994, (D.C. Cir. 1966).
Brandywine-Main Line v. F.C.C., 473 F.2d 16 (D.C. Cir. 1972)
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wine-Main Line Radio, Inc. was owned by the Faith Theolog¬
ical Seminary of Elkins Park, Pennsylvania, presided over
by right wing radio preacher, Carl Mclntire. From the
inception, Mclntire's association with the radio station
40
had been unstable. In 1965, Mclntire's group frist
applied for a voluntary transfer of control of WXUR to
them from previous owners, unsavory protests were raised
by community groups who differed with Mclntire's philosophy
and questioned his willingness to give balanced treatment
41
to controversial issues. "The question of whether WXUR,
which turned out to be a politically right-wing, religiously
fundamentalist radio station, had merely to provide reply
time or actual and meaningful access for its critics became
42
a major question in the renewal proceeding."
The significance and success of this case can be
attributed to the citizens response and the variety of
groups which participated in the proceedings. This example,
demonstrates the prioneer work which
had been done by groups like the
Reverend Everett Parker's United
Church of Christ in stimulating
community interest in broadcasting
and encouraging community particip¬
ation in broadcast renewal proceedings.
Eighteen civil and religious groups
as well as one individual intervened













National media associations of importance include:
the Citizens Communications Center (CITIZENS), Media Access
Project, Action for Children's Television (ACT), the National
Citizens Committee for Broadcasting (NCCB), the Mexican-
American Legal Defense and Educational Fund (MALDEF) and
the National Black Media Coalition. Because of the writings
on the broadcast industry and access are esoteric, the
National Citizens Committee for Broadcasting has published
a citizens manuel entitled. Demystifying Broadcasting, as a
guide for citizens on the rights of citizens in broadcasting
and on the utility of the media for public interest and
community groups.
These groups have flourished for a number of reasons;
they have large constituencies, help large minority populations,
and deal with a broad range of issues and long-term planning,
just to mention a few. However, work is still needed by
these organizations as well as other smaller organizations
to try to effectuate changes.
While the controversy is on several fronts, between the
broadcaster and the public, broadcaster and the government,
and the FCC shifting sides, the FCC has steadfastly chosen
to resist the concept of access particularly as a replacement
44
for the fairness doctrine. The station is and remains
44
Bruce M. Owen, Jack H. Beebe and Manning G. Willard, Jr.,
Television Economics (Lexington, Massachusetts: Lexington
Books, 1974), p. 171.
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responsible for presenting the issues and the station
decides ultimately if it desires to provide air time.
Meanwhile, a more functional approach would appear
to be access for citizens wishing to address broadcasters
on certain issues. Programs like FSM's almost assure those
sectors of society not commonly heard that they will have
some measure of access into the media. While Jerome Barron
thinks that access does not make too much sense in the
context of radio, he does support the idea in television.
He says:
It is these distinctions which must be
reflected on as citizen groups increas¬
ingly demonstrate that the kind of
broadcasting a community gets is more
within the control of the community
than ever before.
Theories of freedom of the press thrive for freedom
of expression and ideas. In a society such as this, only
where the general impact of the media has been to support
llf\the accepted social goals and the status quo, ° can one
expect anything other than limited reforms. However, the
First Amendment does enhance the rights of the citizen in
such a way that an important establishment as the media
can be challenged successfully by citizens to insure
community input and responsiveness on the part of broadcasters.
45
Jerome Barron, Freedom of the Press, p. 208.
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See Theodore Peterson, Jay Jensen and William Rivers,




CITIZENS AND ACCESS: THE ATLANTA NAACP-ACLU
LICENSE RENEWAL CHALLENGE
The United Church of Christ launched
the citizen as the real foot soldier
in the battle for fairness and access.
The Red Lion case, by its declaration
that access for ideas on television
was a public right, legitimized the ,
attack on the broadcast establishment.
As early as 1967, Jerome Barron advocated that access
by public citizens should be an implicit First Amendment
right and that procedures should be initiated to insure
2
that right. The previous chapter dealt with the concept
of access and its application by various groups trying to
gain access into the electronic media and how they went
about it. This chapter will deal specifically with the
access movement presently underway in Atlanta, Georgia by
various citizens and organizations trying to implement
changes in the broadcast media.
This case study involves the efforts of the Atlanta
National Association for the Advancement of Colored People (NAACP)
Jerome Barron, Freedom of the Press For Whom? (Bloomington:
Indiana University Press, 1973), p. 210.
2
See Jerome Barron, "Access to the Press--A New First
Amendment Right," Harvard Law Review 80 (June 1967) 1641-1678.
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and the American Civil Liberties Union of Georgia (ACLU)
to deny the license of WSB-TV-radio because of undue
monopolization, discrimination on the basis of color and
sex and discrimination in local programming by lack of
3
representation by blacks.
The Atlanta NAACP, the ACLU of Georgia, the Atlanta
Media Coalition along with various citizens and organizations
are all supporting the petition to deny license renewal of
WSB-TV and radio. The Atlanta branch of the NAACP is the
local chapter of the national NAACP, a nationwide, non¬
partisan, non-profit organization of about 275,000 members
devoted to defending the civil liberties guaranteed by the
U.S. Constitution. The ACLU's interest in radio and tele¬
vision comes from the First Amendment guarantee of freedom of
expression designed to insure citizens a free flow of ideas
and a diversity of information and opinions. Gene Guerrero,
Executive Director of the Atlanta ACLU, feels that where
economic concentration in the communications field acts to
deny the public access to expression in the realm of news,
opinions and information, government action is needed to
break up the concentration and to promote greater competition
and to encourage the diversity of ideas, which he adds, is
4
critical to the First Amendment guarantees.
See Appendix.
4
Interview with Gene Guerrero and Johndell Johnson,
Georgia ACLU and Atlanta NAACP, Atlanta, Georgia, 5 April 1976.
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The Atlanta Media Coalition is a broad-based coalition
from a cross section of organizations designed to monitor
broadcast stations and see what their efforts have been in
programming and emplo3n3ient. The Atlanta Media Coalition is
headed by John H. Evans, who is also chairman of the Media
Committee of the Atlanta Branch of the NAACP. The AMC plans
on-going programs and consistently monitors the broadcast
media to insure programming is in accordance with the public
interest.
The principle participants in this suit are Ms. Johndell
Johnson, Executive Director of the Atlanta NAACP, Gene Guerrero
and John H. Evans. The Citizens Communication Center (CITIZENS),
a non-profit public interest litigative resource center, is
handling the matter of the suit before the Federal Communi¬
cations Commission. Numerous organizations have lent their
support: The Atlanta Postal Workers Union, Metropolitan
Atlanta Service Station Dealers, Afro American Patrolmen's
League, the First Community Baptist Church, the United Youth-
Adult Conference, the National SCLC and the Metro Atlanta
Summit Leadership Conference. The following individual
citizens have volunteered their support: City Councilmen
James Bond, Arthur Langford, James Howard and Carl Ware;
Georgia General Assembly members: Henrietta Canty, Betty
Clark, Douglas C. Dean, Mildred Glover, Robert Holmes, James
E. McKinney, David Scott, Sam Sheats and Julian Bond.
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These groups have been instrumental in circulating
petitions, and building a broad base of support within
their local communities. Just how effective these citizens'
groups prove to be will be seen at a later date. But the
petitioners say, that whatever the outcome, whether the
FCC decides in favor of Cox Enterprises or the petitioners,
the matter of Atlanta's media monopoly is too important not
to be challenged either through the federal courts or through
a civil anti-trust action.^
The description of the problem as the participants see
it is that Cox has inhibited the free flow of information,
under-represented blacks in news stories and public affairs
programs, discriminated against blacks and women in employ¬
ment and has failed to implement an effective, affirmative
action or equal opportunities programs. The most difficult
aspect the petitioners will have to prove will be discrimin¬
ation because of the vagueness in its application and the
Fee's failure to apply the standards under the Federal Civil
Rights Statutes. A recent study by the Citizens Communications
Center (CITIZENS), points to the fact that the FCC since 1969
has yet to develop a clear standard for the use of statistical
data to determine whether a broadcaster's record in employment
of minorities and women falls within a "zone of reasonableness."
5
Boyd Lewis, "Grappling with the Cox Octopus," Creative
Loafing, 13 March 1976, p. 21.
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The study done by CITIZENS' lawyers Nolan A. Bowie
and John W. Whitehead point out that the FCC's standard
of "zone of reasonableness" with respect to minority hiring
was determined in Stone v. F.C.C., but that the FCC has
failed as it has with other concepts to give any real
standard of definition.^ Consequently, the broadcast
industry and the public still do not know exactly what
standards are required of a broadcaster concerning its
g
minority and female employment practices. There have
been numerous complaints to the FCC where extreme patterns
of statistical discrimination existed and the FCC still
9
failed to grant a hearing. An example, the Columbus (Ohio)
Broadcasting Coalition filed a petition in 1974 to deny the
license renewal of WBSN-AM-FM-TV. The coalition presented
sufficient statistical evidence that blacks were discriminated
against at these broadcast operations. The group pointed out
that black employment figures were not representative of the
total black population on the SMSA. In spite of this, the
FCC refused to deny the license on grounds of alleged racial
discrimination.
^Stone V. F.C.C., 466 F.2d 316 (D.C. Cir. 1972).
^Nolan A. Bowie and John W. Whitehead, "A Study of the
Fee's Equal Employment Opportxanity Regulation--An Agency in
Search of a Standard," (Washington, D.C.: Citizens Commun¬




In 1973, the Atlanta Urban League filed a complaint
with the FCC to deny a petition to waive after the Cox
Broadcasting Company petitioned for a waiver rule that
required a divestiture of cross-owned properties where there
was a cross ownership. A separate complaint was filed by
the Justice Department also in 1973 opposing Cox's request
for a waiver.After the Justice Department undertook
its own investigation of Cox's media holdings it concluded:
The combination of Cox's first ranked
T.V. station, Cox's superior radio
facilities and the enormous potential
for development of Cox Atlanta CATV
systems creates a prima facie case
that there is at present greater con¬
centration of media control in Atlanta
than in any other top-twenty market in
the country. H
After the Justice Department findings, and the initial reply
to the FCC by the Cox Broadcasting Company, the FCC left the
issue open and rescinded its earlier ruling requiring dives-
12
titure on cross-ownership.
With the conclusions of the Justice Department behind
them, the ACLU-NAACP began in March of 1975 to monitor programs
^^"Opposition of the Department of Justice to Petition for
Special Relief for a Waiver of Section 76.501 of the Commission's
Rules," filed against Georgia Cablevision, August 14, 1973,
before the Federal Communications Commission. (typewritten)
^^Ibid., pp. 10-11.
12
The FCC rescinded its earlier ruling which required that
single cross-ownership of daily newspapers, radio and television
in the smaller owned markets must be divested only in the market
where these were the only services. In Georgia, Albany was one
of the smaller markets affected by the ruling.
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on WSB-TV and radio, to talk with former and present
employees and to begin making contacts with other organi¬
zations that have petitioned to deny licenses of other
stations. At present, the ACLU of Georgia and the NAACP
are collaborating with former Atlanta attorney, Howard Moore,
now of Oakland, California, about a suit Moore is represent¬
ing in Oakland, petitioning another Cox-owned station, KTVU-
13
TV of denial of license on the grounds of discrimination.
In spite of the upsurge in action, few stations have actually
lost licenses through renewal proceedings.
The ACLU-NAACP coalition contend that they have standing
because all the groups and individuals have substantial roots
in the local community and because they are responsible and
are not seeking personal gain or profit by petitioning Cox
Enterprises. Rather, they assert, they represent the listen¬
ing and viewing audiences of WSB-AM-FM-TV. They further
contend that Cox Enterprises possesses an extreme and undue
concentration of control of local mass media in Atlanta and
the outlying counties; and, therefore, its actions are con¬
trary to the public interest concept and the First Amendment.
In addition, the ACLU-NAACP maintain that the monopoly is a
violation of the Sherman Anti-Trust Act and the Federal
Communications Act of 1934.
Howard Moore to Gene Guerrero, 8 March 1976, Files
of Gene Guerrero, Georgia ACLU, Atlanta, Georgia.
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The problem of multiple ownership is central to this
challenge. Former FCC Commissioner, Nicholas Johnson, points
out that vagueness and ambiguity are inherent in the FCC's
rulemaking policies, but no one has doubted the concern
Congress has over the increased ownership of broadcasting
properties falling into a few hands or assuming monopoly
proportions. About the FCC's concern, Johnson notes the
typical multi-ownership case is almost identical to what
exists in Atlanta.
The FCC prohibits a single owner from
controlling two AM radio or two telev¬
ision stations with overlapping signals.
But it has only recently expressed any
concern over common ownership of an
AM station and an FM radio station and
a television station in the same market.
"Indeed such ownership is the rule rather
than the exception and probably exists
in your community." 14
Cox Enterprises owns the only two daily newspapers in
Atlanta, the Atlanta Constitution and the Atlanta Journal,
the afternoon daily, also WSB-TV (channel 2), WSB-AM radio
station which is one of the country's few clear channel
50,000 watt stations which is so powerful that on clear
nights it can be heard in Australia.Cox also owns WSB-FM
radio along with the only local cable television franchise,
Atlanta Cablevision, Inc.
Nicholas Johnson, "The Media Barons and the Public
Interest: An FCC Commissioner's Warning," in Mass Media and
the Law, eds: David G. Clark and Earl R. Hutchison (New York
Wiley-Interscience, 1970), p. 105.
^^Lewis, "Grappling with Cox."
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Cox Enterprises started expanding in the south during
the late 1930's when an Ohio investor, James M. Cox, pur-
16
chased the Atlanta Journal. He later bought out his
Atlanta competitor and in 1952 bought the Atlanta Constitution
and later through the affiliated Cox Broadcasting Company
17
bought an Atlanta television and an AM-FM radio combination.
Cox Enterprises controls 100 percent of Atlanta News¬
papers, Inc., publishers of the Atlanta Journal and the
18
Atlanta Constitution and 58.43 percent of the Cox Broad-
19
casting Corporation. Since Cox publishes the only morning
daily newspaper, the only daily evening and the only Sunday
paper, it "possesses a complete monopoly of the daily news-
. 20
papers of general circulation in the Atlanta market."
The petition before the FCC notes that Cox controls very
16
Bruce MacMurdo, "Who Owns the Media," Southern




Petition to Deny the License of Cox Broadcasting Corp¬





Ibid. The Atlanta Daily World is a local black news¬
paper billed as a daily but is delivered on Tuesday, Thursday,
Saturday and Sunday. Its estimated circulation is between
18,000-19,000 on Tuesday through Saturday and 22,000 on Sunday.
These figures, however, in no way compete with the Atlanta
Constitution and the Atlanta Journal. Their daily circulation
is estimated at 160,079 and 200,992 respectively or 62.6 percent
of the Atlanta market. The Sunday combination paper reaches
an estimated 379,797 for 65 percent penetration of the Atlanta
metro area. Furthermore, the Cox-owned newspapers receive
approximately 99 percent of all local daily newspaper advertis¬
ing in the Atlanta city zone. Figures taken from ACLU-NAACP
Petition, p. 20.
close to 100 percent of the daily newspapers dissemination
21
of news and local advertising revenues.
WSB-FM received its commercial license in 1948 as the
first FM station in the south. WSB-AM controls almost 30
percent of the metropolitan area's radio audiences and
22
compatible advertising revenues. WSB-FM has consistently
led other Atlanta FM stations in the nimiber of adult listeners
23
than the next eight stations combined.
WSB-TV was the first television station in the South,
licensed on January 8, 1948, and it acquired an NBC-TV
24
affiliate television market, as well as a profitable share
of the advertising expenditures.
Recent Arbitron ratings for November,
1975 give WSB-TV a sign-on to sign-off
rating of 35 percent share of the metro-
polital Atlanta audience. Similarly,
WSB-TV obtained a 35 percent share of
prime time Sunday through Saturday.
More revealing from the perspective of
local advertising revenues, however,
was WSB-TVs 40 percent share for the
11:00 to 11:30 local news. The next
closest station was 21 percent for
evening news and 29 percent for late
night local news. 25







Welcome South Brother, (WSB) (Atlanta:
Corporation, 1974), pp. 102-103.
24





Last year, however, WSB-TV returned only 1.4 percent
of this revenue into locally produced public affairs prog-
27
ramming in prime time. David Honig, Research Director
of the National Black Media Coalition, reported in the
Coalition's 1975 Survey that WSB-TV ranked 56th in a survey
of 138 network affiliates in the top 50 markets for locally
produced public affairs programs from 6:00 a.m. to midnight
In ranking on the basis of black percentage of full-time
emplo3niient to the black percentage of the SMSA population,
9Q
WSB-TV ranked 98th. WSB-TV ranked 49th nationally in a
30
composit of all comparisons in the study.
According to Ms. Johndell Johnson of the NAACP, in
1971 WSB-TV had 12 blacks on the payroll which was 8.9 per¬
cent of their work force, only one of twelve was in a prof¬
essional or managerial position. Table One indicates the
WSB-TV work force profile to 1975. In 1973 the percentage
of black employment had increased by some 17 percent with
the total nvimber of seven in higher positions. By 1975 the
total work force had increased to 16, but their percentage
27lbid.
28
David Honig, "Broadcasting in America-1975," Access
no. 23, (1975), p. 12. (Stations WQXI-TV ranked 11th and







WSB-TV WORK FORCE PROFILE 1973-1975
1973 1974 1975
OFFICIALS AND
MANAGERS .10 (91%) 1 (9%) 13 (93%) 1 (7%) 13 (91%) 1 (7%)
PROFESSIONALS .38 (86%) 1 (14%) 36 (90%) 4 (10%) 38 (90%) 4 (10%)
TECHNICIANS .44 (80%) 11 (20%) 43 (78%) 12 (22%) 47 (76%) 15 (14%)
SALES WORKERS .49 (80%) 1 (20%) 5 (100%) 0 - 0 5 (83%) 1 (17%)
OFFICE & CLERICAL. .26 (81%) 6 (19%) 30 (88%) 4 (12%) 34 (89%) 4 (11%)
CRAFTSMEN . 2 (100%) 0 - 0 2 (100%) 0 - 0 2 (100%) 0 - 0
OPERATIVES . 1 (50%) 1 (50%) 2 (67%) 1 (33%) 1 (50%) 1 (50%)
LABORERS . 2 (100%) 0 - 0 2 Oo 0 - 0 1 (100%) 0 - 0
SERVICE . 0 - 0 0 - 0 1 (50%) 1 (50%) 0 - 0 2 Oo
TOTAL 127 (83%) 26 (17%) 132 (85%) 23 (15%) 141 (84%) 28 (16%)
SOURCE: FCC FORM 395, EMPLOYMENT DATA (1973, 1974, 1975)
WSB-TV EMPLOYMENT STATISTICS
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of black employees fell to 16 percent and the number
31
in higher positions dropped to five.
The petitioners allege that if allowed access, they
would expect to prove racially discriminatory practices
within broad job descriptions, including the fact that
black professionals are paid less than their white cotinter-
parts. Furthermore, that black employees are on a generally
lower pay scale than white employees and that whites have
received promotions ahead of more qualified black employees
and other discrimination in "terms and conditions of
32
emplo5niient." The petitioners also contend that after
station WSB-TV was challenged in 1970 on charges of racial
discrimination, Cox Broadcasting Corporation failed to make
significant improvements in its hiring practices. Table
Two shows the results for the years 1973-1975 of WSB's
affirmative action plan.
About local programming, John H. Evans of the AMP
pointed out the fact that one of WSB-TVs major public
affairs programs is the Today in Georgia Show. According
to Evans, who examined the records at WSB-TV during the first
six months in 1974, WSB-TV covered the Military Wife of the
Year, the Dogwood Grand Marshall, the Watermelon Queen and
other events that did not touch on any aspect of black daily
31
ACLU-NAACP "News Release," March 1, 1976, p. 2 (Bulletin).
32
ACLU-NAACP, "Petition to Deny," p. 64.
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TABLE TWO
EFFECTS OF WSB-TV AFFIRMATIVE ACTION PLAN
1973 1975 INCREASE OR DECREASE
WHITE BLACK WHITE BLACK WHITE BLACK
OFFICIALS
AND MANAGERS . 10 1 13 1 +3 0
PROFESSIONALS . 38 6 38 4 0 -2
TECHNICAL . 44 11 47 15 +2 +4
SALES 4 1 5 1 +1 0
OFFICE & CLERICAL. . 26 6 34 4 +8 -2
CRAFTSMEN ATT T.TIJT'rt*
LABORERS 2 0 2 2 0 +2
SERVICE 0 0 0 2 0 +2
TOTAL 124 25 139 29 +14 +4
SOURCE: FCC FORM 395, EMPLOYMENT DATA OF WSB-TV, 1973, 1975.
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life. WSB-TV did not think it was in the public interest
to recognize a black youth who was named Outstanding Teenager
of the Year in Georgia. Other documentation of discrimination
consists of affidavits by former employees and comparable
employment statistics that point out the difference in the
total black Atlanta population and the total employed at WSB
stations. The black population in Atlanta is 55 percent and
in the Atlanta SMSA 23 percent.
From the standpoint of the black community, the local
programming and the discrimination in hiring is the most
important concern of the NAACP. The ACLU's primary concern
is what they see as a corporate monopoly whose interests do
not coincide with those guaranteed by the First Amendment.
According to Gene Guerrero, the Cox Communications empire
takes in 83 percent of the total Atlanta media advertising
revenue and gives back less than two percent to the local
33
black community.
In addition to monitoring the "Today in Georgia Show,"
the petitioners also note that shows produced by blacks
or for blacks are usually shown at noon on Saturday. These
shows are usually low budget shows that are aired at a
time when there is not a high viewing audience. Gene Guerrero
notes that these shows could replace the syndicated game shows
during prime-time evening hours, instead WSB has opted not
to do so.
33
Interview with Gene Guerrero and Johndell Johnson, of
the Georgia ACLU and Atlanta NAACP, WCLK Studio, Atlanta,
5 April 1976.
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One of the more curious aspects of the Cox media
34
conglomerate has been its handling of cable television.
Cox went into the cable television business and obtained the
cable franchise they now hold in Atlanta in 1966. In theory
cable television could provide unlimited access by citizens
who subscribed, but the opposite of that has worked in
Atlanta. In Atlanta, cable television has not been represen¬
tative of the diverse Atlanta community. Instead, it has
become elitist
35
In 1970, the FCC ordered the Cox-owned
Georgia Cablevision, Inc. to divest its Atlanta franchise.
36
Instead, Cox applied for a waiver of the divestiture rule"^
and merged with a black group. Inner City Cable. The group
could not raise the necessary funds to put together a viable
CATV system.
According to Gene Guerrero, the merged cable system
serves an almost exclusive white clientele and its community
37
access potential is almost totally unused. Cox Cable’s
total number of subscribers is 367,000 in its owned and
38
operated cable systems. Cox controls the only CATV system
operating in the city and holds CATV franchises for Avondale
Estates, Chamblee, College Park, Decatur, Doraville and Hapeville.
34
35
Lewis, "Grappling with Cox," p. 21.
Ibid.
^^ACLU-NAACP, "Petition to Deny License," p. 39.
37
Interview with Gene Guerrero and Ms. Johndell Johnson,
Georgia ACLU and Atlanta NAACP, Atlanta, 5 April 1976.
38
"Cox Acquires S.C. Cable T.V. Systems," Atlanta Con¬
stitution, 10 September 1975.
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The question the FCC must determine in the Atlanta
case is to what extent does common ownership suppress
ideas and information by disregarding the "public interest?"
The public deceived through such concentrations, and control
over the media, advertisers and local programming. State
Senator, Julian Bond, who is also supporting the WSB station,
challenged talks about the deception of common media ownership.
Whatever the form of ownership or
size of corporation, all of these
companies have one thing in common:
they restrict the number of sources
of news and information available
to the public. 39
The Supreme Court said in Red Lion, that it was the purpose
of the First Amendment to preserve uninhibited the market place
of ideas in which truth shall prevail, rather than to count¬
enance monopolization of the market whether by government
or private citizens. With this in mind, the ACLU-NAAGP
remain confident. With the Justice Department petition on
their side, they feel optimistic that the FCC will have to
evaluate this petition very seriously. Yet, the reports of
the announcements of petitions against the Cox conglomerate
were hidden in both the Atlanta Journal and the Atlanta Con¬
stitution at the bottom of the inside pages at about three
40
columns inches. WSB-TV General Manager, Don Elliot Heald,
refused to be interviewed. He did say in an editorial remark
39
"Break Stranglehold of Media Syndicates Senator Bond
Urges," Atlanta Inquirer, 4 October 1975, p. 1.
40
Lewis, "Grappling with Cox."
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that WSB will vindicate itself in the end, and that the
community record speaks for itself. WSB-AM-FM-TV has
asked for a thirty-day extension to reply to the petition.
All total, more than 9,000 persons have interest in the
outcome of this suit and whatever the FCC decides, it will
be the beginning of a long and arduous court battle. Already,
the case could take as long as two years just to be heard
by the FCC.
The ACLU-NAACP has asked the FCC to decide by November,
1976, whether this case warrants an evidentiary hearing.
Whether it is a "fixed game" or not will be seen at the
outcome. The FCC has been reluctant to hand down rulings
that are adverse to broadcasters. Another report by the
National Black Media Coalition suggested possible ways by
which the FCC could become more effective as a regulatory
agency. The Report notes biasness on behalf of the FCC
toward the broadcaster and questions whether or not the
41
(broadcast) industry owns the FCC.
Access Magazine noted in 1975 that out of more than 14
then recent petitions by citizens' groups around the country
filing for license denial, the FCC renewed all 14, and only
42
two were given conditional licenses. Whatever the outcome.
Pluria W. Marshall, "Will the Real Regulatory Agency
Please Stand Up?" NBMC Report, Access no. 24, (1975), p. 19.
42
John Bradley, "FCC Decisions," Access no. 24, (1975),
pp. 17-19.
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whether settled by the FCC or the courts, the decision
promises to have wider implications for other citizens




It is possible for well organized and representative
community groups to bring complaints and objections against
both radio and television stations and obtain significant
improvements in services. Part of the problem seems to
lie in the fact that citizens are not aware of the influence
they hold in effectuating change and the ways that they may
challenge a radio or television broadcaster. Since broad¬
casters have the objective of programming in the "public
interest," it necessarily becomes more important for the
black community to survey community programming. The
"public interest" many times has been at the exclusion of
1
the local black community.
First Amendment guarantees protect the citizens against
broadcast violations. In this respect the Supreme Court has
said that the local community or their representatives have
a right to freedom of speech over publicly owned airwaves
in select cases. This is where the fairness doctrine comes
in. Under the fairness doctrine, once a controversial issue
of public importance has been raised, spokespersons must be
Office of.Communication United Church of Christ v.
F.C.C., 359 F.2d 994 (1966).
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afforded time to present opposing viewpoints. This is one
way citizens may present ideas and opinions. If issues
have not been raised, citizens can place a formal objection
with the FCC on the grounds of fairness doctrine violations.
Part of the responsibility of the broadcaster is to seek
out and air issues of public importance. The purpose of the
fairness doctrine is to promote uninhibited debate (within
the limits of libel), to inform the public and have differing
sides of issues presented. Except when someone is personally
attacked, there is no right to ’’direct access."
Although the FCC supports the fairness doctrine and
its purpose, citizens have had a difficult time proving
fairness cases. From 1973 to 1975 over 4,200 complaints
were lodged with the FCC, but only 16 were eventually acted
2
upon against the station. The fairness doctrine remains
law and until it is amended, citizens can demand services
from radio and television broadcasters by the fairness
doctrine. However, citizens do not always have to rely on
the FCC to implement fairness. Many times citizens can
negotiate with broadcasters before filing a complaint with
the FCC.
2Jed Daly, "Everything You Always Wanted to Know
About Fairness Doctrine Complaints," Access no. 10 (1975),
(Special Section), p. 9 (mimeograph).
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The way in which formal or informal community groups
or individuals directly interact with broadcasters to receive
services is known as "access" or direct linkage between
the broadcaster and the community. Recently, particularly
in large urban cities with a sizeable mixed population, broad¬
casters have chosen to forego use of the fairness doctrine
and replace it with "Free Speech Messages." The citizens
air their point of view over local stations and the broad¬
caster can arrange the process so that he does not have to
worry about loss of revenues or gaining air time when he
does not want to do so. This process seems to have caught
on and might prove satisfactory to both broadcasters and
citizens. The point behind the action is that since the
citizens "own" the airwaves, they should have some access
for presenting their views.
Stations and areas that have not chosen to implement the
FSM's still rely on the fairness doctrine. It is here that
the citizens probably suffer. The ineptness of the FCC in
answering complaints, the time consuming process and possible
court litigation are enough to discourage any citizen or
organization. This makes it next to impossible for citizens
without the resources to initiate complaints either with the
FCC or the broadcaster. It seems incumbent upon the FCC to
restructure its handling of fairness complaints. This is
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very important when it comes to citizens in rural or
small communities that do not enjoy the aid of large
media organizations to help them.
Both Guimary and Barron point to the rise in
citizens broadcast groups and their endeavors to gain
access. More important, Guimary notes the rise in the
number of minorities challenging broadcasters on a number
of substantial points. Nicholas Johnson, former FCC
Commissioner, has pointed out the necessity of organizations
and citizens in improving broadcast services. Groups like
the Atlanta coalition serve as a reminder that the industry
is big business, buying its competitors and operating for
increased profits at the expense of the local community.
Broadcasting is big business but the public "owns" the
airwaves. The burden lies on the public to demonstrate
that they have not received adequate services. The FCC as
mediator between the public and broadcasters has, according
to its record, not acted on the side of the public. All too
often, the FCC has reviewed complaints by citizens who have
carefully monitored programming and who have well researched
objections about broadcasters, and yet renewed the license of
the broadcaster. All too often, it appears that the public
agent, the FCC, has been insensitive to the listening and
viewing public.
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Until the appointment of Commissioner Benjamin Hooks
in 1972, blacks relied on white liberals in the FCC to
fight their cause for better broadcast services. Although
Commissioner Hooks represents only one vote, he has been
instrumental in pointing out the inherent biases against
black people, especially in television. Hooks, as did his
former colleague, Nicholas Johnson, expressed an interest
in citizens' groups involved in changing broadcasting. He
is particularly interested in minority hiring and promotion
3
of minorities and women. Hooks considers the broad applic¬
ation of operating in "the public interest" imperative,
and if a station is not doing so. Hooks has said that he
4
will not go along with the license renewal of a station.
Hooks has backed up what he said in 1972 when he dissented
in the renewal of the licenses of eleven Omaha, Nebraska
radio and television stations on the grounds of discrimin¬
atory employment practices and failure to provide programming
to meet the interests of the local black community.^ The
suit was brought by a local black commxanity organization,
the Black Identity Educational Association (BIEA).
In October, 1975, Commissioner Hooks also dissented in
renewing the license of KITE, Terrel Hill, Texas, which is
"Inside the FCC," Interview with Benjamin Hooks,
Television/Radio Age, August 21, 1972, p. 75.
^Ibid.
^"Hooks Starts Delivering on his Subcommittee to Blacks,"
Broadcasting, October 9, 1972, p. 31.
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owned by Doubleday Broadcasting Company. The citizens'
groups, the Bilingual Coalition on Mass Media, filed to
deny the license renewal on the grounds that KITE had not
honored its 1972 agreements to provide sensitivity training
for its employees to minority problems and for failing to
6
comply with EEC hiring practices. Commissioner Hooks has
apparently begun to address the question of how broadcasters
can better serve minority groups.
In spite of the continuation of license renewals on
the part of the FCC, groups can win concessions. It is
important that community groups organize, get a substantial
amount of background preparation, and try to negotiate with
stations. If this fails, then challenges before the FCC
become important. Lately, many "how to do" books have been
published to aid citizens. Last year in California, groups
in Oakland, San Francisco, Berkeley, Los Angeles, San Jose
and Fresno organized to challenge broadcasters on a number
of complaints. Groups such as the National Organization
of Women, the Chinese for Affirmative Action and the Berkeley
Coalition for Media Change were all advocating greater
public access to the media.
These groups should not be viewed as a new phenomenon
but rather simply as interests groups lobbying for particular
^John Bradley, "FCC Decisions," Access no. 24 (1975),
p. 16.
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services. In that respect, they should not be looked
upon only as acting for their particular interests. In
the Atlanta community, the Atlanta Urban League, the NAACP
and the ACLU have been active in trying to assure that
the interests of blacks and other minorities are considered
It seems that the only groups the FCC has restricted in a
sense are access groups that challenge the validity of
commercial products and programming, the lifeline of the
broadcasting industry.
As Guimary notes the rise of citizens' groups points
to the fact that something is wrong. If the FCC choses
not to rectify the wrongdoings, this responsibility is
left up to the courts. Pioneer groups such as the United
Church of Christ Office of Communications have shown that
such legal efforts can bring about fruitful results.
The implications for such action on behalf of the
citizens are two-fold. First, in the case of Atlanta,
glorified as the "Mecca of the South," for blacks in
particular, the business and news industry have continued
to support the traditional conservative interests that main
tain both the broadcast and news industry. The action of
this citizens' group has brought out further that cross¬
ownership in the case of Cox Enterprises is dangerous. It
is dangerous because this power, by the media, can be used
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to further the financial or ideological interests of
the company while neglecting the black community which
represents more than one-half of the Atlanta city residents.
Their lack of interests as an employer, programmer and ad¬
vertiser are contrary to what the courts and the FCC have
defined as the "public interest." The airwaves as previously
stipulated, are a public resource, leased by the broadcaster.
In this case public dissatisfaction should lead to public
participation to insure the diversity of ideas and expression
as well as public service programming and emplo3mient.
On a larger scale, citizens' groups have begun to
question the traditional and accepted modes of programming,
broadcaster responsiveness and community control. As long
as these groups remain active it seems likely that some changes
will occur. Once the momentum dies down who is to say community
programming or any other facet in broadcasting will not change,
particularly to the broadcasters advantage. The FCC should
adopt new policies to encourage citizens and should become
more responsive to citizens' groups.
There are several alternatives that FCC could consider
for possible adoption. Wider use of public television and
encouragement by the FCC is one alternative that would
relieve both the advertisers and the broadcasters of their
mutual dependency. Because of this dependency, one can almost
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be certain that issues and citizens' groups will be res¬
trained to some extent. Use of public television would
allow citizens to present the issues they want to hear and
see. Another alternative which is probably the most practical,
is stricter enforcement by the FCC of the fairness doctrine
principles to achieve the objective of the fairness doctrine
which is to initiate robust debate on issues of public impor¬
tance. The FCC should require broadcasters to air controversial
issues and make sure certain public response is solicited.
This could be established at the time of license renewal
proceedings.
Finally, the FCC should reevaluate its procedural handling
of the fairness doctrine complaints and devise a solution
whereby all segments of society can make complaints, not
just those who have the financial resources at their disposal.
Under the present system the poor suffer because they do not
have the funds necessary to carry out the long and complicated
legal processes.
Given the political, economic and socializing effects
of the media, it would seem reasonable to suggest that citizens'
groups are concerned with the entire broadcasting industry
and have blossomed to the point where they have made an im¬
portant impact. Although fundamental changes are questionable,
it seems safe to say that limited reforms and significant
-122-
services can be provided by citizens’ groups attempting
to gain access. Although there have been more failures
for citizens groups than successes, one cannot conclude
that citizens cannot make any meaningful changes. If
the system were working the way it is supposed to work,
broadcasters would solicit citizens' participation to
insure diversity of ideas and opinions.
-123-
APPENDIX A
A petition unrelated to the WSB challenge is being
issued by private citizens. Shirley Franklin, Jan Douglass
and Beni Ivey have filed an informal objection against
WQXI-TV to deny the renewal of license on the basis of dis¬
crimination and misrepresentation of emplo3mient data. At
the present, they are still awaiting reply from the FCC.
An informal objection is another means of seeking
FCC remedy. Informal objections do not apply as petitions
to deny and, therefore, may be filed at any time until the
renewal of a stations' license. Informal objections are
filed usually if the petition deadline has already been
reached, or if the citizen feels that a petition is unwarranted,
or if the person or persons are unable to assume the costs
of formal legal action.
A petition to deny is a formal objection to the broad¬
caster alleging that some measure of performance has not
been in the public interest. Petitions may be filed at the
time the broadcaster goes for a license, renewal, transfer
or a modification. The petition to deny is a complicated
process. The FCC has rejected complaints in the past because
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of improperly filed complaints. The procedural aspect
is very important.
The petition must be filed no later than the first
day of the last month of the license period and a copy
must be served on the applicant. The broadcaster, after
the petition has been served, has ten days to respond.
The broadcaster then has two choices. After reading
the petition the broadcaster agrees that certain practices
are questionable and agrees to negotiate with the petitioners
or reconsider earlier practices. Or, the broadcaster may
not agree with the petition filed and file within ten days
an "Opposition to the Petition to Deny." The broadcaster
can be allowed an extension. The petitioners then have five
days in which to file a "Reply to the Opposition."
After completing these motions, the FCC then determines
whether the petition raises critical public interest questions
about the broadcaster and warrants a hearing. If the FCC
acts in favor of the petitioner, the broadcasters may choose
to abide by the FCC's ruling or seek legal redress in the
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